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Kypmemmi oxpipmanoap!

JKypranowviy Oyn Hemipi Oencini epkeHuem 2anbiMbl 3aH bLILIMOAPLIHLIY 00KMOPbLL, Npogeccop
Anamonuii I pueopvesuy J{uoenKoHblH MePetimobiHa ApHAIEAH.

OcbiHOaul epekuie mMyneaHvly oMipiHOe2i mepelili KyH 0i3ee MAaHOaHbiC NeH angblC aumy
YWiH 2aHa emec, COHbIMeH Oipee Ka3aKCMAHOLIK 6pPKeHUem KIACCUKACHIHbIY apacblHoa 1aii-
bIKMbl OPbIH ANAMbIH OHbIY 2bLILIMU  WUbIRAPMAUUBLILIRLIH  YEbIHYEA YAKeH MYMKIHOIK Oepeoi.

Anamonuii I pucopvesuy [{uoenxo - Kazaxcmanoaewl ey ipi opkeHuem 2aibimoapoviy 0ipi, 3ay
EbLIBIMOAPLIHLIY, OOKMOpbl, npogeccop, 120-0an acmam blibimu HCYMbICMApPObIY, OHbIY [UWIHOe
4 monoepaghuaneiy asmopul. Anamonui I pucopvesuy [uoenxo Kazaxcmannwly 6ipkamap mMawls-
0bl 3aHHAMANbIK akminepin, oHwly iwinoe Kaszaxcman Pecnybnuxacvinviy A3amammulk KOOeKCiH
azipneyee kamvickan. OHblH JcemeKuiniciven Kazipei yakoimma «Azamammolx 3aynama. Maxana-
nap. Tycinikmemenep. [Ipakmukay ammoel 3amanayu Oipeceil HCUHAK OAUBIHOANBLIN HCAPUALAHOBL.
1996 sncvinoan 6acman 2019 sncvinea Oetiinei kezeHoe 0Cbl OACLLILIMHBIY ey Ce2i3 UbleAPbLIbIMYL,
COHOQU-AK, WbIRAPLIIBIMOAPRA JHCemi MOHOZSPADUATBLIK KOCLIMULA JHCIHE OCbl eHOeKmiy bec mombl
HcapvlK KOpoi.

Anamonuii I pucopvesuu /[uoenko mireneu scymovic icmeumin Kacnuti Kko2amowix yHusepcu-
memiHiy Kabwblp2acblHOa OHblY 75 JHCbLIObIK Mepetimolbina aphanzan «Eyponanvix [llapmmuik
KYKbIK epedicenepin umniemenmayusanay sxcaoativinoa Kasaxcman Pecnybnukacvinoly azamammoly
3AHHAMACHIH HCEMINOIPY» AMmmbl XANbIKAPALbIK bLILIMU-NPAKIMUKAIbIK, KOHepenyus ommi.

OHbiY HCYMBICHIHA KA3AKCMAHOBIK HCIHE Uiem el0epoiH dcemeKuli OpKeHUem-2aablMoapsl, YHu-
gepcumem OKbImMyubLIapbl MeH cmyoenmmepi KamulCmbl.

bi30iy enimizoe beneini eanvimuwvly wakipmmepi, izdbacapiapvl MeH cepikmepi dcane OipHeue
OYbIH 3aH2ep magvlivbimeepiepi HCYMulC icmemelmin Oipoe-0ip ViblM HCOK Wbleap.

Kepnexmi zanvimea Kazaxcman Pecnyonuxaceinviy Ilpesuoenmi K.K. Toxaes, Kazaxcman
Pecnyonukacvinoiy 9dinem munucmpi M.b. bexemaes, Kacnuii koeamovlx yHueepcumeminiy pex-
mopuwl, PhD JK.M. Hycenos, Kazaxcman Pecnyonuxacel 3aynama sxcone KYKblKmblK aKnapam um-
cmumymuliHviy oupekmopwl P.K. Capnekos sicane backanap 63 KymmulKmayiapbiH #oa0aobl.

Anamonuii I pueopvesuy J[udeHkonvly magobipsl - 63 MAKCAMbIH HbIK OL1emiH JicaHe benziieHeeH
#con OOUBIHUWA CEHIMOT KO32AIAMbIH epeKule MYTIeAHbIH JCAPKbIH Mblcanbl. Acnupanmman npogec-
copzaa Oetlinei 0aykmol sHconoan emken Anamonuti I pueopvesuy JJuoenko azamammoix KYKbIKmMblY
Oipkamap cananapvlily He2i3iH Kanan, ebliblMy MeKmen Kypobl.

Op mypai uoesnapea 6aii viieimu mypacsl Kasaxcman PecnybiuxkacviHbly a3amammuolk 3aHHA-
MACLIHLIH 0AMYbIHA acep emeoi.

«Kazaxcman Pecnyonukacet 3annama sncane KyKblKmolK aknapam
UHCHUMYMbIHBIH HCAPULBICHL) HCYPHATLIHBIH PEOaAKUUACHL

Yeasricaemvie wvumamenu!

Hacmosawuii nomep orcyprana nocesujen 100unero u36ecmuo2o y4eHo2o-yueunucma 0oKmopa
1opuouyeckux Hayk, npogheccopa Anamonus I pucopvesuua J{uoenxo.

Kpyanas oama 6 scusnu cmonv He3aypsaOHOU JUYHOCMU NPedoCmagiaem HaAM XOpOulull no8oo
He MONbKO 8bIpA3UMb C08A 80CXUWEHUA U O1a200APHOCMU, HO U NONLIMAMbCL OCMbICIUND €20
HAayyYyHOe Mmeop4uecmeo, KOmopoe, HeCOMHEHHO, 3aHUMAaen 00CMOUHOe MeCmo Cpeou KIACCUKU KA3aX-
CMAHCKOU YUBUTUCTNUKU.

Anamonuii I puzopvesuyu [{uoenxo - 00un u3 KpynHeuuux Ka3saxcmancKux yY4eHuIX-yusuiucmos,
00KMOp 10puUdUYecKux Hayk, npogeccop, asmop donee 120 nayunvix pabom, uz Hux 4 monozpaghuil.
Anamonuii I pucopvesuu J{uoenxo yuacmeosan 8 paspabomke paoa 6a#CHEeUUUX 3aKOHOOAMENbHbIX
axmog Kazaxcmana, 6 mom uucne I pasxcoanckoeo kooexca Pecnyonuxu Kazaxcman. I1oo ezo py-
KOBOOCMBOM OCYWeCmBIANIACy NOO20MOBKA U NYOIUKAYUS COBPEMEHHO20 VHUKAILHO20 COOPHUKA
— BbINYCKOB, KOMOpble 8 Hacmosaujee spems Hocam Haseanue «I pajcoanckoe 3aKOHO0AMeNbCME0.
Cmamou. Kommenmapuu. Ilpakmuxay. 3a nepuoo ¢ 1996 no 2019 200 uzoano namvoecam 6ocemy
8bINYCKO8 OAHHO20 U30AHUSA, CeMb MOHOSPAPUUECKUX NPUTIOHCEHUL K 8bINYCKAM U NAMb MOMO8E U3-
opannvix pabom «I pasxcoanckoe 3axonodamenvcmeo. Cmamou. Kommenmapuu. Ilpakmuxay.

B cmenax Kacnuiickoeo obujecmeeHno2o yHusepcumema, 20e HenocpeocmseeHHo pabomaem
Anamonuit I pueopvesuu JJuoenko, Ovlia nposedena MexdcOyHapoOHas HAYYHO-NPAKMUYECKAsl KOH-
Gepenyus «Cogepuiencmeosanue 2paicoanckozo 3akonooamenvcmea Pecnyonuxu Kazaxcman

Becruuk MHCTHTYTA 3aKOHOAATEILCTBA M IPaBOBOH HH(popmanun PK 7
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8 YCI0BUAX UMNIEMEHMAYUU NOTOHNCEHUL e8PONEUCKO20 002080PHO20 NPABAY, NOCEAUJEHHAS. €20
75-n1emuemy roouero.

B ee pabome npunanu yuacmue sedywue yuenvle-yusunucmol Kaszaxcmanma u 3apyoexcHvix
cmpaH, npenoodasamenu u cmyoeHmsl YHUgepcumema.

B naweti cmpane nem, nodscanyii, Hu 00HOU opeaHuzayuu, 20e Obl He pabomanu YYeHUKU, no-
cnedosamenu U COpaAMHUKY U386ECMHO20 YUeHO20 U HACABHUKA HECKOILKUX NOKONEeHUll IOPUCHIOS.

Bvioarowemycs yuenomy nanpasunu ceou nozopaenenus Ilpesuoenm Pecnybauxu Kaszaxcman
K.K. Toxaes, Munucmp rocmuyuu Pecnyonuxu Kazaxcman M.B. Bexemaes, pekmop Kacnuiickozo
obwecmeennozo ynusepcumema, PhD JK.M. Hycenos, oupexmop Huncmumyma saxonooamenvbcmea
u npasosoti ungopmayuu Pecnyonruxu Kazaxcman P.K. Capnexog u opyeue.

Cyovba Anamonus I pucopvesuua /[udenko - apkuti npumep He3aypsOHOU JTUYHOCMU, MEepOo
3Hawell c800 Yeib U YBePeHHO 08udCywelcs no HamedeHHomy nymu. Anamonuti I puecopvesuua
Jluoenko, npowiedwiuii ciaguvlli Nyms om acnupaHma 00 npogeccopa, 3a10H#Cuil 0CHO8y paoda 001a-
cmetl 2paxcoancKko2o npasd, co30ai HAY4HYI0 WKOTY.

E20 nayunoe nacneoue, bocamoe paznuyHuiMu uoesimu, OKa3vléaem cUulbHoe GIusHUe Ha PA36U-
mue epaxcoanckozo 3akonooamenvcmea Pecnyonuxu Kazaxcman.

Peoaxyusn sncypnana «Becmnuxk Hucmumyma 3akonooamenscmea
u npaeoeoii ungopmayuu Pecnyonuxku Kazaxcmamny

Dear readers!

The current issue of the magazine is dedicated to the anniversary of the famous civil scientist
doctor of law, Professor Anatoly Grigoryevich Didenko.

A round date in the life of such an outstanding person provides us with a good reason not only to
Express words of admiration and gratitude, but also to try to comprehend his scientific work, which
undoubtedly occupies a worthy place among the classics of Kazakh civil science.

Anatoly Grigoryevich Didenko is one of the largest Kazakh civil scientists, doctor of law,
Professor, author of more than 120 scientific papers, including 4 monographs, participated in the
development of a number of important legislative acts of Kazakhstan. Under his leadership, the
preparation and publication of a modern unique collection of issues, which are now called «Civil
legislation. Articles. Comments. Practice». Fifty-eight issues of «Civil legislation» were published
between 1996 and 2019. Articles. Comments. Practice», seven monographic appendices to issues
and five volumes of selected works «Civil legislation. Articles. Comments. Practicey.

The international scientific and practical conference «Improvement of the civil legislation of
the Republic of Kazakhstan in the conditions of implementation of the provisions of the European
contract lawy, dedicated to its 75th anniversary, was held within the walls of the Caspian public
University, where Anatoly Didenko works directly.

It was attended by leading civil scientists of Kazakhstan and foreign countries, teachers and
students of the University.

There is probably not a single organization in our country that does not employ students,
followers and associates of a famous scientist and mentor of several generations of lawyers.

The President of the Republic of Kazakhstan K.K. Tokayev, the Minister of justice of the Republic
of Kazakhstan M.B. Beketaev, rector of the Caspian public University, PhD Zh.M. Nusenov, Director
of the Institute of legislation and legal information of the Republic of Kazakhstan R.K. Sarpekov and
others sent their congratulations to the outstanding scientist.

The fate of Anatoly Grigoryevich Didenko is a vivid example of an outstanding person who
firmly knows his goal and confidently moves along the planned path. Anatoly Grigoryevich Didenko,
who passed the glorious path from graduate student to Professor, laid the Foundation for a number
of areas of civil law, created a scientific school.

His scientific heritage, rich in various ideas, has a strong influence on the development of civil
legislation of the Republic of Kazakhstan.

Editorial Board of “Bulletin of the Institute of legislation
and legal information of the Republic of Kazakhstan”
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Anamonuii I pueopvesuy /[uoenko poouncs
1944 2. 6 copode Kuposoepao Yxkpauncrou CCP.
Jemckue u 1oHoOwecKue 2006l NpouLtu 8 20pooe
Howcamoyn Kazaxckou CCP. B 1960 200y oxon-
yun cpeorioro wkony Ne 2 um. Oxkmaopsckotl pe-
somoyuu. B 1967 200y oxoHuun ropuduueckutl
Gaxynomem Kazaxckozo yuueepcumema um.
C.M. Kuposa no cneyuanrbHocmu «npagogede-
HUey ¢ Keanuguxkayue «Iopucmy.

B 1967-1971 200b1 paboman 10pucKoHcyib-
mom Munucmepcmea asmooopoe Kazaxckoii
CCP, 6 1971-1972 npenooasan 6 Anma-Amun-
CKOU CpeoHell CneyuanvbHou wKoie MUIUYUU
MBI CCCP (1971-1972). C 1972 200a — npeno-
oasamenv, O0oyeHm, Npogeccop VPUOULECKO2O0
gaxynemema Kazaxckoeo 20cyoapcmeenHozo
YHUgepcumema, 3agedyrowuil  kageopou (co-
semckoeo u) epadxcoarckoeo npasa (1990-1994).
B 1994-2008 20061 - 3asedyiowuii kaghedpoii
epadicoanckoeo npasa Kazaxckoeo 2ocyoap-
CMBEHHO20 YHUGepcumema.

C 2008 2o0a - npogeccop raghedpwt uacm-
Ho-npasoswix oucyuniun Kacnutickoco obuje-
CMBEHHO20 YHUBepcUumema.

B 1971 200y 3awumun KaHOUOAmMcKyio
(«I pasicoancko-npasosvie opmvl 60pbOLL ¢ Ha-
PYUWEHUAMU XO3AUCMBEHHBIX 002080P08», PVKO-
sooumenv — FO.I" Bacun), 6 1985 - dokmopckyio ouccepmayuio («I pasxcoancko-npasosvie Hopmbl
ONepamuBHO-X03AUCMBEHHOU CAMOCMOAMENbHOCTU CIPOUMENbHBIX OP2AHU3AYULLY, KOHCYIbMAHM
— FO.I' bacun, 6 uucne ogpuyuanvhvix onnonenmos ovin A.A. Cobuax). Joyeum (1978); npogheccop
(1986).

B 1990 200y npogheccop A.I J[uoenko uzbupaemcs 3agedyroumum Kapheopoi epancoancko2o
npasa Kazl'V u pykoeooum smoii kageopoti, enociedcmsuu nepeweduteni 6 «Lllatikenosckuil Kasz-
T'FONy, na npomsadxcenuu 6ocemnaoyamu iem.

3a 200v1 cywecmsosanus gosenasnsemotl npogheccopom A1 ﬂu()eHKO Kageopuvl eparicoanckozo
npasa ee cunamu 6vLIU U30AHBL MHO2OUUCTIEHHblE COOPHUKU Cmamell U KOMMEeHMapues, yueHvle 3a-
NUCKU U Y4ebHble NOCOOUS.

Oonum uz enasnvix docmudicenuti npogeccopa A1 [luoenxo cnedyem naseamo cooprux «I pasic-
oanckoe 3akonHooamenvcmeo. Cmamvu. Kommenmapuu. Ilpakmukay, komopuli nepeoHauanibHO
nazvieancs «I pasxcoanckuii kooekc Pecnybnuxu Kazaxcman — monkosanue u KOMMEHMUPOBAHUEY.
C 1996 no 2019 200v1 sviuino 6 ceem 58 cOOpHUKO8.

Besa buoepaghus Anamonus I pucopvesuua sgnsemcs npumepom 6e33a8emHo20 CLyHceHUs Yusu-
JIUCMUYeCcKoll HayKe.

Asnsisico 00HUM U3 Apuauuux npeocmagumeneti Ka3axcmancKou WKoabl YUGUIUCMUKY, OH HA-
npaensiem ce C0uU YCUNUA HA YKpenieHue agmopumema Mol UKobl.

3a 200b1 Hayunoll dessmenbHOCMU OO MYOPbIM U YYMKUM pyKogoocmeom Anamonus I pucopve-
8UYA NPOWIU NOO20MOBKY DOoNlee NAMHAOYAMU KAHOUOAMO8 I0PUOUYECKUX HAYK, MHO2Ue U3 KOMO-
DPbIX NPOOOIAHCUNU 3AHUMAMbCA HAYKOU U Ne0A202UKol, a Opyaue ycneuHo pabomaiom Ha npago8oM
nonpuuye.
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% AKnapammulk xabapnama
(J

XaJabIKapaJbIK FhLIBIMU-NPAKTHKAJIBIK KOH(epeH s TypaJibl
AKITAPATTBIK XABAPJIAMA,
Aamarsl K., 2019 xbliEbl 30 KbIpKYliek

Kongpepenyusoa Kacnuii xozam-
OblK  YHUBEPCUMEMIHIY — pPeKmopbl
K.M. Hycenos, Kazaxcman Pecny-
onukacvr Tyneoviuw Ilpezudenmi — En-
bacet Kopvl amxapywer oupexmopuwi-
HblY OpblHOacapul, 3.2. 0., npogheccop
U. U. Pocoe kymmuvikmay ce3 couieoi.
Kongpepenyuss  6apuviceinoa  xa-
VbIMOACmbIpbliean npogeccop, 3.2.K.
Hecmeposa E.B. Moackey xanacwin-
oagvt «Cmamymy 6acnacvinoa dxcapu-
. ananzan npogeccop A1 Juoenkonviy
manoaynbl eHOeKmepiHiy HCUHASLIHBIY
mycaykecepin cacaovl. Ilpogheccop
A.I" Juoenkonvly manoazan eHbex-
mepiniy Oy HCUHAKMAapvl KOHGhepeH-
YusaHblY wemenodik KOHAKMAapwulHa ma-
OvIC eminoi.

Koundghepenyusza 6apnvizer 50-oen acmam aoam kamoicmol. Kongepenyus scymvicoina Peceti-
oiy, I'epmanusanviy, O30exkcmannviy, Kvipevizcmannvly, TadlCiKCmManHbly MAHLIMATL EANLIMOAPYI,
conOoatl-ax 0i30iH Ka3aKCmMaHoblK 2aiblmMoap, cyobsaiap, A080KAmmap mMeH maxcipubewii sayeepiep
Kamulcmol.

Mepeiimoii uecin xymmoikmayea Pecnyoiuxanvlk HOMapuammuly NaiamaHvly mepazacvl
A. b. XKanaoinosa (Hyp-cynman, Kazaxcman Pecnybnukacwi), Aimamel Kaiaivlk COMbIHbIY C)-
obsicol, 3ay evlibimoapuinbly kanouoamel C. B. fkoenesa, axademusnvik npogheccop, 3.2.0.
A. A. Yepnaxos, akademusinvix npogeccop, 3. &.0., P.A. I[looonpucopa, 3. 2. k., doyeum I A. JKaii-
JIUH JHCIHE M. 6. KambiCMbl.
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NH®OPMAIIMOHHOE COOBIIEHHUE
0 MEKAYHAPOAHON HAYYHO-NIPAKTUYECKOM KOH(pepeHuu,
r. Aamarsl, 30 centsiops 2019 rona

Ha xonghepenyuu c npusemcmeennvim ciosom gvicmynuau pekmop Kacnuiickozo oowecmeen-
Hoz2o yHusepcumema Hycenog JK.M., 3amecmumens ucnornumensrozo oupekmopa ®@onda Ilepso-
2o Ilpesudenma Pecnyonuxu Kaszaxcman — Enbacul, 0.10.1, npogheccop Pocos HU.U.

B xo00e xonghepenyuu ac-
coyuuposanHulii npogheccop,
k.10.H. Hecmeposa E.B. coe-
Jlana npezeHmayuro cOOpHuKa
u3OpanHvLIX Mpyoos npogec-
copa A.I. [uoenxo, onyonu-
KOBAHHO20 8 U30ameibcmee
«Cmamymy, 2. Mocksea. Smu
COOpHUKU  U3OPAHHBIX MP)Y-
006 npogpeccopa A.I" J[uden-
KO ObLIU 8pyuYeHbl 3apydedic-
HbIM 20CMAM KOHGpepeHyuu.

Bceco 6 Kongepenyuu
npunsanu yyacmue oonee 50
yenogex. B pabome kownpe-
PEeHYuu  NPpUMALU  yyacmue
uzeecmuvle yuenvie Poccuu,
G Tepmanuu, Vzbexucmana,

L Kvipevizscmana,  Taoacuku-
cmawma, a maxoice Hawu Ka-
3axcmawnckue yuenvle, CyoblU, A08OKAMbL U NPAKMUKYIOWUE I0PUCTIBL.

B uecmeosanuu 1obunapa c apyyenuem no3opasumenbHvix aopecos NPUHAIU yuacmue npeoce-
oamenwv Pecnybauxanckoti nomapuanvrou naramel Kanabunosa A.b. (2. Hyp-Cynman, Pecnyonu-
ka Kazaxcman), cyovsa Aimamuncko2o 20poocko2o cyoa, KaHouoam opuouieckux Hayk HAxosnesa
C.B., akademuueckuii npogheccop, 0.10.n. Yepnaxoe A.A., akademuueckuii npogeccop, 0.10.H., Ilo-
donpuzopa P.A., k.10.H., ooyenm XKaviaun I'A. u Op.
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% AKnapammulK xabapnama

INFORMATION NOTE
on the international scientific and practical conference,
Almaty, September 30, 2019

Rector of the Caspian public University Zh. M. Nusenov, Deputy Executive Director of the
Foundation of the First President of the Republic of Kazakhstan — Elbasy, doctor of law, Professor
L I. Rogov made a welcoming speech at the conference.

During  the  conference,
associate  Professor, Ph. D.
Nesterova E.V. made a presentation
of the collection of selected works
of Professor A. G. Didenko,
published in the publishing
house «Statute», Moscow. These
collections of selected works of
| Professor
A. G. Didenko were presented to
foreign guests of the conference.

In total, more than 50 people
took part in the conference.
The conference was attended
by well-known scientists from
Russia, Germany, Uzbekistan,
Kyrgyzstan, Tajikistan, as well as
ourKazakhstaniscientists, judges,
lawyers and practicing lawyers.

Chairman of the Republican notary chamber Zhanabilova A. B. (Nur-Sultan, Republic of
Kazakhstan), judge of the Almaty city court, candidate of legal Sciences Yakovleva S. V., academic
Professor, doctor of law Chernyakov A. A., academic Professor, doctor of law, Podoprigora R. A.,
candidate of law, associate Professor Zhailin G. A. and others took part in the celebration of the
hero of the day with the delivery of congratulatory addresses.
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Kasakcran PecnybamkacoiHbid, [Npe3unaettt
Mpoeaunaent Pecnybankn Kasaxcrad

ropoa Hyp-CyntaH, Akopaa 3016912019

OuwneHko A.T'.

YBaxaembin AHaTtonui NpuropbeBuy!

Ot gyww no3gpaenat Bac co sHameHaTenbHoW AaToin — 75-NeTHUM
tobuneem.

B KasaxctaHe wn 3a ero npegenamum Bac no npasy cuutaioT
6e3rpaHnyHO TanaHTNWBbLIM U aBTOPUTETHEWLLMM HOPUCTOM C OFPOMHbLIM
npogeccnoHanbHbIM U XU3HEHHLIM OMNbITOM.

Baw wbunein - 6Gonbwoe cobbiTue ANA BCEW OpuaANYECKOn
06LEeCTBEHHOCTN.

Bnarogaps Bawemy HayyHOMy aBTOpPUTETY U  He3aypsgHbIM
CNocoBHOCTAM topuandeckas  Hayka  KasaxcraHa — pasBuBaetcs,
NPUYMHOXas nyylune Tpaguuumn oTe4yecTBEHHOro 0bpasoBaHus.

Byayyn He TONbKO BeAyLUMM yY€HbIM, HO U TanaHTNWBLIM NEeAArorom,
Bbel  BocnuTanu uenyt nneagy AOCTOWMHbIX  HOPUCTOB,  YCMELIHO
paboTarowux Ha bnaro Hawen PoguHsil.

YBepeH, 4To Baw Goratedwwuid onbIT M 3HaHWMA W Brpedb OyayT
CNyXuUTb MHTEepecaM KasaxcTaHa v ero nogpacraroLlero NoKoneHus.

XKenato kpenkoro 300poBbs, 6narononyyns U 4ONrMX NeT Xu3Hu!

Gh

Kacbim-XXomapT Tokaes
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Mepeiimoiimen Kymmuikmaynap

Ilo3opasnenue Munucmpa wcmuyuu
Pecnyonuku Kazaxcman
bexkemaeea Mapama baxvimarcanosuua

Yearwcaemwvrit Anamonui I'puzopvesuu!

Paspewume om umenu Munucmepcmea rocmuyuu Pecnyonuxku Kazaxcman, a
makaice om cebst MuYHO no3opasums Bac ¢ mopacecmeennvim u 8axdcuvim coobimuem
- Bawum 3namenamenvuvivm 75-nemuum roouneem! bonee namuodecamu nem Bvi om-
oanu cyscoe ropuoudeckol Hayke. 3a Bamu yenvle nokonenus Bawux nocnedosame-
Jietl, Y4eHUK08, cmyoeHmos. Baw mpyo cman 00Ccmouinbim 6K1A00M 8 CHAHOGLIeHUe U
passumue Hauie2o 20¢y0apcmaad.

B Bawux nayunvix mpyoax npeocmasiensvl pe3yibmamsl UCC1e008aHUll 8 001a-
CMU 4acCmHO20 Npasd, KOmMopbvle 6HOCAM 3HAYUMENbHbIU K140 6 paszsumue ome-
YeCmeeHHOoU 1opucnpyoeHyuu u ooraoarom O00abwol HayyHou nepcnekmugou. 1100
Baweti pedaxyueii 66110 onyoIuUKOBAHO HECKONbKO O0€CAMKO8 8blN)CKO8 VUeOHO020
nocoous «I pasxcoanckoe 3ak0HO0aAmMenNbCMeo. CMamovll, KOMMEHMAapUU, NPAKMUKay,
KOomopuvle npeocmasisaom cooou niamegopmy uzyueHus He mobKo 0Jisl CyOeHmos,
HO U OJI51 NPAKMUKYIOWUX pAOOMHUKOB, IOPUCTO8, NPABOBE08.

Hapsoy c smum, noo Bawum pyxosoodcmeom 6vi10 8bINYUWEHO 02POMHOE KOUude-
CMBO OUCCEPMAYUOHHBIX UCCTE008aAHUL, NYOIUKAYUL, cmamell KPYNHbIX YYEHbIX U
npaxkmuxos Kazaxcmana, a maxoce cmpan O1UdCHe20 U 0albHe20 3apy0ediChbsl.

Bvi nocmosanno naxooumeco 6 akmuenom meopuyeckom npoyecce, 0eMOHCMPU-
pyeme c80ll 02POMHbIU NPAKIMUYECKUN U Ye08e4eCKULl ONblm, PACAPOCMPAHIS C80U
2nybokue 3Hanus 8 kauecmee npogeccopa Kacnuiickoeo oowecmeennozo yHueepcu-
mema.

Kenaem Bam 300po6vs u bnazononyuus 6o ecem!

C nHaunyywumu noxcenranuamu,
Munucmp wcmunyuu

Pecnyonuku Kazaxcman M. bekemaesg
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Io30pasnenue pexkmopa Kacnuiickozo oouiecmeennozo
YHueepcumema, ookmopa PhD
Hycenoesa /Konoacoexka Mycaumosuua

Yeasrcaemuie 2ocmu! Yearcaemvie yuacmnuku!

B nepsyio ouepeos, s xomen 661 nozopasums Juoenko Anamonus I pucopvesuua
¢ 75-n1emuum roouneem u nodicerams 0OUAPY 300pP06bsl, OIALONOIYHUSL U MBOPYe-
CKUX YCNexo8 60 6cex HauuHanusx!

Mnozcue 200v1 mvl 3Haem Bac kak KpynHozo y4eno2o-yusunucma, blCOKOKEAMU-
Puyuposannoco nedazoea, 4ymKko2o0 HACMABHUKA CHYOEHYECKOU U HAYYHOU MONI00e-
oHCU, 00OPO2O U OM3bIBYUBO20 UENOBEKA.

lleoacoe ¢ 50-nemuum cmascem, Bol cpeou mex, Kmo noo couUM HA4AIOM 8e0em
MON00€ACH NO NYMU NPOCEEULCHUSL.

Pasznocmoponnuii obpasosannwiti wopucm, Bul éneciu 6onvuiol 6xnad 6 passu-
mue Kazaxcmanckoti npagoeou Hayku. Bawu uccredosanus 6 obnacmu epaxcoam-
CK020 npasa, 20e OblLIU COeNaHbl 8ACHbIE MeopemudecKkue 0000w eHus, NoayYulU
WuUpoKoe NpusHanue He MoabKO 8 Haulel Cmpaue, HO U OAlleKo 3a ee npedenamu.
Bvl npunumanu yuacmue 8 n0020moegKe psoa 8axdCHeuuux 3ak0H00amenbHblX akmos
Pecnybnuxu Kazaxcman.

L]enoe nokonenue cmyoenmosg-1opucmos uzy4iarom spaxrcoanHckoe npaso, no yueo-
HUKAM, U30aHHbIM 00 Bawum pyxosoocmeom. Baw mananm nekmopa u KOMMeH-
mamopa 3aKoHO0amenIbCmMaa 8blCOKO OYEHUBAECMCSL BCeMU, KOMY 008€l10CH CLYUAMb
Bawu nezabvigaemee nexyuu.

Coopnux «I paxcoanckoe 3akonodamenvcmeo. Cmamou. Kommenmapuu. Ilpak-
muxay, nod Bawum pyxosoocmeom cman eouncmeennvim 6 Pecnyonuxe Kazaxcman
CReYuUanu3upOBaAHHbIM 2pANCOAHCKO-NPABOBLIM U0AHUEM NO NPOOTEMAM 2PAHCOAH-
CKO20 Npasa, NOIYUUSUIUM WUPOKYIO uzeecmHuocmy 6 Kazaxcmane u 3a e2o npede-
Jamu.

AHsnsisico 6 meuenue 18 nem 3asedyiowum kagheopoil eparcoancko2o npasa u 6o-
nee 20 nem npogheccopom, Bvi omoaeme nemano cun u snepeuu 0eny oOyueHus u
goCnUMAaHUsL cmyoeH4eckol u HayuHou monooedxcu. COmHU 8bINYCKHUKO8 U MHO2UE
HayuHvle compyoHuKu cuumarom Bac ceoum nenocpeocmeenHviM HACMABHUKOM U
yuumenem, nomusam Bawe 0obpodcenamenvroe omuouenue u no00epicK).

B smu 3namenamenvuvie OHu 2opaqo dcenaem Bam, oopoeou Anamonuii I puco-
pbesul, Hagce20a COXpaHums 8bICOKUE yeloseyecKue Kkaivecmea, 3a komopwle Bac
yenam u 10oam ece Bawiu Opy3vs u Kolie2u — NPUHYURUATbHOCIb U Mpebosamelb-
HOCMb, 000POJICENAMENLHOCIb U OVULEBHYIO MENJIONY, HEeUCCAKAEMYI0 dHepauio U
ONMUMU3M.

Ocmasatimecs 6ce20a 300p08bIM, 8ECEIbIM U 00ASMENbHBIM YeL08EKOM, 00OPbIM,
YMenviM, mpedo8amenbHuIM U 3a00MAUBBIM HACTABHUKOM.

Hoewix Bam ycnexos 6 ocywjecmsienuy meopieckux niaHos, cuacmos u yoauu 8
orcusru!

Pexmop Kacnuiickozo odwecmeennozo ., ,
( i (e
yHugepcumema, 0okmop PhD % I 7K. Hycenoeg
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IHo3zopaenenue oupexkmopa Hncmumyma
3aKOHOOameNbCmea U npasosoil unhopmayuu
Capnekosa Pamazana Kymapoexkosuua

Jopozoi Anamonuii I'puzopvesuu!

Ilo cnyuaro Bawezo 75-nemneco w0odunes 6 smom 3HAMEHAMENbHbIL OeHb NPU-
Mume UCKpeHHUe No30pasiieHus om Koilekmuea Mncmumyma 3axonodamenscmea u
npagosoti ungopmayuu Pecnyonuxu Kazaxcman Munucmepcmea rocmuyuu Pecny-
onuxu Kasaxcman!

Bol nocesamunu scusHb 8ANCHOU MUCCUU — CTIYHCEHUTO HAYKe. 3a 20061 mpy0o8 Bbl
coenanyu Hemano YCuaull OJisk CMAaHOGIeHUs U PA3BUMUsL COBPEMEHHOU HAYKU Npasd
6 Kazaxcmane. 100 Bawum pykoeoocmeom noo2omosiena niesioda 8binyCKHUKOS —
IOPUCTNOB-NPABOBEO08, YUEHbLX, NPAKMUKO8, KOMOpble MpPYOsImcs 8 20Cy0apCmeeH-
HbIX OP2aHax, 8 PA3IUYHbLIX HAYUOHANbHBIX U 3aPYOENCHBIX OP2AHUZAYUAX, A MAKHCE
u 6 Hawem Mncmumyme.

Aenasce ysasxcaemvlym u nouumaemviM npogheccopom, Ha NPOMANCEHUU MHOUX
nem Bvl gHocume c60o 1enmy 6 pazeumue 2padcoancko20 npasa U co8epuIeHCmeo-
gamue 6ce2o HayUOHAIbLHO20 3akoHooamenvcmea Pecnybnuku Kazaxcman.

Baw asmopumem u penymayusi 8u0H020 oesmes, Y4eHo2o, Nampuoma ceoeti
CMpaHvl NO36ONUNU GHECMU 3HAYUMENbHBIN 6K1A0 8 pa3sumue odOuecmea, HayKu,
eocyoapcmea. Bawe sxcnepmnoe mnenue umeem cyujecmeenHulll 6eC KaxK y Y4eHubiXx,
NPAaKmMuKo8, Max u 6 Ky1yapax op2aHos 20cy0apCmeerHoll 81acmiu.

Ompaono ommemums, umo Bawu 3acnyeu 6 kauecmee sxcnepma 6biu 8bICOKO
OYeHeHbl 20CY0apCmeeH ol Meoanvio «3a 6xknao 6 ykpenienue Koncmumyyuonnoi
3AKOHHOCMULY.

Tpyono nepeoyenums Bauiy 3nauumenbHyio pois 6 pabome pedakyuoHHOU KO-
necuu scypHana «FOpucmy, a makowce yuacmue 6 oesmenvrocmu Medxxcoynapoono-
20 cosema npu Bepxosnom Cyoe Pecnyonruxu Kazaxcman. Heobxooumo omoenvHo
ommemums Baw mpyo - enasnozo pedakmopa u agmopa cmameii eOUHCMEEHHO20 8
pecnyonuxe cneyuanusupo8anHo20 paxrcoancKo-npago8o2o us0anus no npooiemam
2PadtCcOaHCKO20 npasd, NOyYUULIe20 WUPOKYIO uzgecmuocms 6 Kazaxcmane u 3a e2o
npeoenamu.

1lo3z60onbme noswcenamo Bam kpenko2o 300p06bsi, 00N2UX Jiem HCU3HU, O1a20nony-
Yus, U MeOpUecKux ycnexos!

C Haunyuwumu noxcenanuamu,

oupekmop Hncmumyma y

3aKOHOO0AmMeNnbCmea u nPasosoil )

ungopmayuu Pecnyonuku Kazaxcman <= —_— P. Capnekog
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Ilo camou gvicokou nnanke. IOpucm. Yuenwii. Ileoazoe.
Coenan eéepHbwlii 66100p

Uszeecmublii opucm-npasosed, KpynHeuwull Ka3axcmanHcKutl yuguiucm, 0.10.H., npogeccop
Anamonuii /Judenxo ommemun ¢ 2019 200y 75-nemue u 50-1emue Hayuno-nedazocuieckou oesi-
MenbHOCmU.

Asmop 6onee 200 nayunvix pabom, yemsvipex MoHOSpAPUIL, NOO pedaxKyuell KOmopo2co blULLO
noumu 60 evinyckos coopuuxos «I paxcoanckoe zaxkonooamenvcmeo. Cmamou Kommenmapuu.
Ilpakmuka» u Heckonvbko Kpynuwix npunodxcenuti kK Hum, Anamonuu JJUJEHKO yuacmeosan 6 pas-
pabomke psoa 6aiCHeUWUX HOPMAMUBHBIX NPA6oebix akmoe Kasaxcmana. B nacmoswee epems
npogeccop uodenko npenodaem 6 Bvicuieli wikone npasa «9dinemy Kacnuiickoeo obwecmeaen-
HO20 YHUepcumema u 3aHUMaemcs no020moKou 10pucmos Hoeo2o nokonerus. Cpeou yueHuKos
100UnApa Kpynueuuue cneyualiucmsl 8 001acmu epaxcoancko2o npaed, UOHblE NOTUMUYECKUE
oesamenu.

- Anamonuit I'pucopvesuu, Bamu npooenan 6onvutonn nyms - uenogeueckuil, npogeccuo-
Hanvnolil. C ueco éce Hauunanocy?

- Mos tonocms npowina 6 caagnom 2opooe [wcamoyne, o KOmopom 2epoii 6cemu Hamu I10ouUmMo-
20 ghunvma coeopun: « Tam menno, mam mos mamay ...Kmo monvko He Hcun 6 5mom copooe: s 8uoei
POOHYIO cecmpy nedanvro uzeecmuoll Paunvt Kannan, cmpenasweii 6 Jlenuna, - ona mopeogana
2asupoekol, 30ecy xcuna nucamenvruya Cepebpaxosa, Hanucaswias pomatn o Mapkce u Jneensce,
MOs1 memsl OpYHCULa ¢ Hcenoll necenoaproz2o Hecmopa Maxno, a moti mosapuwy paboman émecme
¢ e20 0ouepwio. B ceoe apems 6 [[orcambyn 6vin s6akyuposan Jlenunepadckuil 0puoudeckuti UHCmu-
mym, 8 WKoJie npenooasaiu KolopumHule IUYHOCMU, KAK U OMKYOad OHU 30eCh NOABUIUCH - HUKINO
He 2080pul 06 YMOM BCIIYX, 8peMsl ObLIO MAKOe...

Mooicno ckazamsb, ymo y mens 6bl10 00bLIYHOE NPOBUHYUAILHOE 0eMCMB0 8 0ObIYHOU CO8em-
CKOlL cembe, KaK Uy MHO2UX MOUX c8epcmHuukos. Ho nawu pooumenu cmpemunucs 0ams Ham Xopo-
wee obpazosanue, 1 5mMo modice Ovla NPUMemMa 8pemerU - 6ce MOU OOHOKIACCHUKU OMNPAGUIUCS
opame wmypmom 8y3vl Mockewt, Omcka, Tomcka, Jlenunepaoa u éce nocmynuau! Xoms yuunucsy
6ce No-pasHomy, HO Y Hac ObLIA 00WAsL CMPACb K YMEHUI0 U CNOPAM O NPOYUMAHHOM. Yumanu ne
MONLKO NPUKTIOYEHYecKUe U UCIOpUYecKUue Npou3eederus, Ho U cepbe3nyio tumepamypy — uopo,
Bonemepa, Monvepa. Apucmomens, Kanma.

Tlomom Hayancs camvlil CHacmiugsvlii Nepuood — cmyoeH4eckas dcusiv. A npuexan 6 Aima-A-
my u nocmynuin 8 Kazaxckuii cocyoapcmeennwiti ynugepcumem um. C. Kuposa, noine Kaz HY um.
Ano-D@apadu. C nepeoeo Kypca Hau4aIuCh elceoHedHble NoX00bl 8 pecnyOIUKaHCKY0 OUbIUOmexy,
umo na yeny yauy Komcomonvckas u Jlenuna (ceviuac Tone 6u u JJocmoix). M 5 mam 3acudxcueaincs
00 camozo 3akpwvimus, 0o 11 uacos éeuepa. I'omosun no 08a-mpu 00K1A0A 8 200 HA 3ACEOAHUIX
KPYIHCKA NO 2ParcOancKomy npagy, komopwiii éen npogeccop FO. bacun, kypcogvie pabomul. Ha-
CMONbLKO ObL No2IoweH yueboll, ymo 3HamMeHumulil Kamok Meodeo 51 yguoen monvKo Ha yemsepmom
Kypce...

Ilocne oxonuanus ynusepcumema pabomain WOPUCKOHCYTbmom 6 Munucmepcmee agmooopoe
Ka3CCP, a 3amem nauanace mos neoazocudeckas oeamenvHocms 6 Llkone munuyuu, 20e s oceau-
841 a3bl MEMOOUKU NPENOOABAHUS U 3AUWUMUTL KAHOUOAMCKYIO ouccepmayuio. 3amem npenooasai
6 KazI'V u noozomosun mam 00Kmopckyio ouccepmayuio, Komopyro 3auumui 6 Xapvbkoee u cmai
npogeccopom. Ewge o0un 3nauumwiti sman — paboma 6 Bvicwetl wikone npasa Aounem u Kaz I'FOY,
u som yorce decsimso iem 5 8 Kacnuiickom ooujecmseHHom yHugepcumeme.

3naeme, 6 00HOU U3 ysasxicaemwvlx MHOU KHuee — «beceovl o ['eme» Dxkepmana ecmov unmepec-
Has miciv, mam Ieme 2ogopum, u 2mo A OMHOULY YETUKOM K cebe, Umo OH 4elloseK U He TUULEH
yenoseueckux ciabocmert u 3a01yHCOeHUl, U e20 NPouUssedeHUs. 0m HUxX He c60000Hbl. Mou pabo-
mbl, HanucauHvle, 00nycmum, 8 30-nemuem o3pacme, 3aMeMHO OMAULAIOMCI OM paboOm Nocieo-
Hux nem. Iloosmomy mpyoHo daeamv 0OWYIO OYEHKY MOUM NYOIUKAYUAM, HACMONbKO OHU NOPOU
He co8naoarom no cmuio, N00Xo0y, memamuke, ecms 6oiee uiu MmeHee yoaunvie, Ha MOU 8327A0.

Kax enacum opeesusis nocosopra «Knobyk (cneyuanvhviti 20108H0U YOOp OJisl MOHAX08) He
oenaem MOHAXOM», MAK U HANUCAHHbIE CIMAMbU U KHU2U He 0elaiom aemoMamudecku agmopa
VUeHbIM, a U30aHHble CIUXOMBOPEHUsL — NOIMOM. Buluweowasn nedasno 6 Poccuu KHuea mMoux u3-
bpanHbix pabom, a makoice wecms 0ecamKo8 8blNYCcKo8, yuebHvle nocoous, cmamol, 0e3yCl108HO,
NOBbLIUAIOM MO A8MOpUmen, a 2lasHoe, AsMopumem Ka3axcmaicKkou YuSUIUCMUYeCKOU WKOIb,
HO He npespauarom MeHsl 8 YYeHO20, 5i CHUMAIo, Ol IMO20 HYHCHA Dolee 8blCOKAs NIAHKA.
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- Tem ne menee, Bot yuenvlit ¢ umenem, uzeecmuovim oaiexo 3a npeoeramu Kazaxcmana.
Komy Bot 00s3anbl mem, 4mo coCMosaIucy KaKk npogheccuona, KaKk agmopumem é Hayke u aiuu-
Hocmb?

- A He 6yoy opueunanen — smo, 6e3yciosHo, cembvs, Opy3vs, yuumens. Ho eciu 2osopums 6onee
KOHKpemHo, 51 0053aH nedazozam Lllkonwr munuyuu, xagheopwi epaxcoanckozo npasa, F0.1. bacu-
HY, C UbUM UMEHEM HePA3Pbl6HO CE53AHbL NPABO8Asi NeOA202UKA U SPANCOAHCKO-NPABO8Asl HAYKA
Kazaxcmana, O.C. Hoghgpe, moeti cynpyee Onvee, uzbasusuieii MeHsi om 8cex Oblmoswix 3a00m.
U, KoHeuno, Moum yuenukam, CmyOeHmam, 3apsarcasuiumM MeHsl CEOeU IHePeMmuUKoll, Kpacomotl,
B800XHOBEHUEM.

- O npoobnemax oopazosanusn ¢ Kazaxcmane, 6 uacmnocmu u 10puoOuU4ecKko20, ce200H: He
2080pum moJibKo ienusblil. B uem npuuunst smux npoonem?

- FOpuouueckoe obpazosanue y Hac, 5mo HA00 NPU3HAMb, COANO0 C8OU NOZUYULU NO CPABHEHUIO
€ COBEMCKUM NEPUOOOM, A MAKICE 8 CPABHEHUU C 8eOVUUMU POCCUUCKUMU U YKPAUHCKUMU 8V3AMU.
Ha moii 63210, npuuun momy Heckonvbko: 9mo Oe30yMHblil nepexod Ha Bononckyio cucmemy, ne-
Pexoo0 Ha wemvlpexiemuull nepuoo o0yuerus, ciadwvlill KOHMUH2EHM CIY0eHmos, Cpeou KOmopvlx
npaKmuyecku He ecmpemuuiv oonaoamenei «Animoln 6eneu», 6 mo epems Kaxk pamvuie opdaxu
ObLIU NepenoIHeHbl MeOaIUCmamu, a makaice npobiemvl ¢ nedazocuyeckum cocmagom. Ilpoepam-
Mbl 00YUeHUsT HACMONLKO Helenbvle, Ymo Gbl3bl6AiOm Y NPAKMUKYIOWUX IOPUCTO8 HeOOYMeHUe.
K npumepy, oony us ocnos mwpuouueckozo oopazosanus — Oowyto wacme 2panicoaHcko2o npasa
oaoice 8 COBEMCKULL HEPLIHOYHBLIL NePUOO NPEeno0d8alu HeCKOIbKO Jiem — C 3a4emom U IK3AMEHOM
Ha emopom Kypce, Ocobennyto yacms — ¢ 3a4emom U dK3AMeHOM HA mpemvem Kypce, a Ha dem-
8EPMOM Kypce uzyueHue npoooalcaioch 8 pAMKax cneykypcos. A menepv, Koeoa Mbl CIPOUM Pbl-
HOYHOe 20Cy0apcmeo U CMpemMumcs NOnacms 8 mpuoyamky Hauboinee pazsumvix cmpaw, Odbwas
yacms, makaice kak u Ocobennas, uzyuarmes 6 meyeHue 00H020 cemecmpa Ha 8MopoM Kypce.
Kaxue snanusa moocno nonyuums npu maxom nooxooe? CogepuieHHO nO8epXHOCHHbIE, KOMOopble
K KOHYy obyuenus 3a6ydymcs. K momy e npenooasamens 6 maxux yciogusx 03a004er moibKko
mem, Kak 0vl ycnemv 0ams, NYCMb XOMb OMPbIBOYHO, UHGOPMAYUIO NO NPeOMemy U JUULEeH 03~
MOJICHOCIMU YOeNUMb GHUMAHUE KAKUM-MO 8OCNUMAMENbHLIM MOMEHMAM.

- Kakoii ¢b1x00 Bl 6udume u3z 3mozo?

- na nauana xoms 6vl 6epHYymMubCs K nAmuiemuemy 00pazo8anuio, KaK Smo ceudac peaniusyen-
ca 6 MI'Y, ¢ Canxkm-Ilemepbypee, Examepunbypee, Yxpaune, unaue mol Huxo20a He npubIu3UMcs
K YPOBHIO NOO2OMOBKU BbINYCKHUKO8 dMUX 8y308. A yice He 2080pt0 06 OCHOBAMENbHOCMU I0PU-
ouueckozo obpazosanus makux cmpan, kax Iepwanus, CLLUA, Berukoopumanus. Moosicem Ovimb,
CMOUm 86epHymbCsi K momy, Ymoobl NPUHUMAMb HA IOPUOUYECKYIO CReYUATbHOCIb pebsim co cma-
arcem, 1ubo nocie apmuul.

Cetluac mHozo 2080pam 06 umniemenmayuu 3apybedicHo2o npasa. Ho ocnoenoe 36eHo 30ech
— gocnumanue nPagoco3HAHUs U NOGbIULEHUE NPABOBOU KYIbMYPbl, A MAKICE COBEPUIEHCMBOBAHUE
Memo0o8 0bpa308aHuUsl, A He MONLKO 3AUMCMBOBAHUE YYHCUX MEKCHO8, YMO 3a0aia XOmb U 8ddic-
HAsl, HO 3HAYUMENLHO YCMYNAIOWAs NO 3HAYUMOCIU B0NPOCAM COBEPULEHCMBOBAHUS HAYYHO-Ne-
dazozuiecko2o npoyecca.

- Obpa3oeanue u Hayka, KAK NPAGUJI0, PA3BUBAIONCA 8 MECHOIL C8:A3Ke Opye ¢ opyzom. Kak
But ouenusaeme cocmosnue npasosoit nayku ¢ Kazaxcmane?

- Eciu 6bims omkposennvim, mo 6 yenom ne 6blcoko. beccnopho, y Hac ecmb K1AcCHble HAYY-
Hble paOOMHUKU, HO Hem NPABO8bIX WIKOJL, KOmopble 00beOUuHsiu Obl eOUHOMbIULLEHHUKOS. Eoun-
CMBEHHOe UCKTIOUeHUe — OMedeCmMEeHHAs. YUSUIUCIUYECKAs WKOLd, KOMOpas. COCPe0Omo4ena
6 Kacnutickom obwecmseennom yHugepcumeme, 20e MHcmumym uacmnoz2o npasa 60321ae6/sem
uzgecmuwiti yuenviii npogh. M. Cyneiimenos, a xageopy 4acmHo-npasosvix OUCYUNIUH — Npog.
C. Mopos. 30ecy pabomatom decamku OOKMOPO8 No 2paicOAHCKOMY Npasy, yOaioCb COXPaAHUMbs U
KolleKmu8, u Hanpasienue ucciedosanuu. OcpomHoe Konuuecmeo nyonuKayuil, MeicoyHapooHvle
KOH(epenyuu, yuacmue 6 MelcOyHapoOHbIX NPOYEccax — 6ce Mo 0aem HeoyeHUMblil ONblm, ne-
peoasaembiii CMyOeHmam u Macucmpanmam. 3ameuy, 4mo 6cs 3ma MHO202PAHHASA 0esmelbHOCMb
Ha 90 npoyenmog ocHo8ana Ha SHmy3uasme 06e3 Kakol-1oo 2ocyoapcmeeHHol noooepaicku. Pac-
CKAdiCy MONLKO O C80eM Onvlme — U30aHO Ulecmb 0ecsimKo8 8binyckos coopuuxa «I pasxcoanckoe
3axonooamenscmeo. Cmamou. Kovmenmapuu. I[lpakmuxa» u edxce2o0Ho, KaK npasuio, blxo0sum
1O Mpu 8bINYCKA, NOCMOSHHBII NOUCK CHOHCOPOS8, KOMOPBIMU 0DbIYHO CMAHOBSIMCSL MOU YUEHUKU
— pyKosooumenu 0puoudeckux upm, KpynHole YUHOBHUKY, uiu dxce cam Kacnutickuii Ynueepcu-
mem. Kpome moeo, nepenucka u nepe2o8opbvl ¢ asmopamu, cpeou KOmopuvlx NPUHAHHbLE «36€30bl»
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YUBUTUCTIUKU U3 PATUYHBIX CMPAH, peoakmuposanue... Tpyono cebe npedcmagums, ymoodwvl ma-
KOU OZPOMHDIL MACCUE PAOOMbL MO2 BLINOHAMb KAKOU-TUO0 OPY2oll 8Y3 UM KOJLIEKMUG, PUHAHCU-
pyemblil 20cyoapcmeom. Bee smo denaemcs Ha 06WecmeenHbIX HAUaLax u ¢ NOMOWbIO CHYOEHMO8
U MA2UCMpanHmos.

3a mHocue 20061 Mbl NPOGENU HEMANO BCMPEY, KKPY2IbIX CIOL08» ¢ PYKOBOOUMENIMU NPABO-
OXPAHUMENbHBIX 0peano8 nod npeocedamenvcmeom Ilepsoco Ilpesuoenma PK H. Haszapbaesa,
HO He NPUNOMHIO HU OOHOU 8cmpeyu Ulu 6ecedvl ¢ MUHUCIPOM 00PA308aHUS, YMO U HEMYOPEHO,
VUUmMbLEAst, KAK YaACmo CMeHsIom opye 0pyed YUHOBHUKU HA S9MOM NOCNIY.

Ho scuznb npooonsicaemcs, HecCMOmpst Ha C1abOCmu nPago8oU HAYKU U HeOOCMAmMKU IOPUOU-
yecko2o obpazosanus. Mzmenenus u yiyuueHuss BNoJIHe 603MONCHbI, XOMeN0Ch Dbl CMamy ceude-
mejem 3mo2o yiice ce200Hsl, a He NOC1e3a8mpd.

- Y Bac ocpommnubstii neoazozuueckuii onvtm. Muozue npenooasamenu ce2o0Hs cemywm Ha
mo, Y4mo cmyoeHm nouiesl HolHYe He mom U yeHHocmu y Hux He me. Moxcno 1u écepves 2080-
pumob 0 paznuye nokonenui?

- Bezycnosno, kascooe nokonenue omauuaemes om npeovioyuux. Ceco0Hss MHO2Ue CMyOeH-
Mol 81a0erOm UHOCMPAHHBIM A3bIKOM, 4e20 paHbuie He 0bl10. V HblHeuHUX pedam Xopoulas Kom-
MepuecKas Xeamka, npazmamuieckoe MvlulleHue, Ho He Xeamaem obuje2o Kpy2030pa, NO3HAHULL 6
obnacmu aumepamypbul, My3blKu U U300paA3UMENbHO20 UCKYCCMBA, 6e3 ue2o Helb3s NPeoCmasums
COBpPEMEeHH020 KOHKYpeHmMocnocobHoz2o wpucma. [lopou kaxkoti-mo npocmetiuiuii 6onpoc us oona-
cmu aumepamypsl U UCKYCCMEd, HA KOMOPbI paHbule MO2 0Omeemums 1000l noCpeodCcmeeH bl
WIKONbHUK, TMenepb 8bl3bleaem HedoYMeHHble 6321510bl U pACMEePAHHOCMb 8 ayoumopuu. Bom smo
pe3ylibmamel Haulell CO8PEMeHHOL CUCmeMbl 00PA308AHUSA U CEMEUH020 80CNUMAHUS MOdice.

Ecmo u nonoscumenvhvie momenmsi, koneuno. Ecau 6 nawe epems oeeyuxu na 2-3 Kypcax
cmpaoanu, Yymo OHU euje He 3aMyHceM, mo menepb CmyOeHmKU 03a00ueHbl OonbuLe mem, KaK no-
ayyums xopoutee obpazosanue. /la u pebsima ce2o0Hs Oonvule Oymaiom o 300posve, usdezarom
8PEOHbIX NpUsbLUex. Imo padyem.

- Anamonuii I'puzopvesuu, hakmuuecku écro c6oro rcusnv Bol noceamunu eparxcoanckomy
npagy. Kax uzeecmmno, 0CHO6HOI uncmumym 2pa)xcoanckozo npaea, ceamoit Ipaanv yusunu-
cmuku — I3mo npaeo coocmeennocmu. Hackonvko 3auuuieno npaso coocmeennocmu y Hac 6
Kazaxcmane?

- Ha 3axonooamenvHom yposHe - 00CmamoyHo, npaso cobCcmeenHoCmu 2apaHmuposano co-
enacro Koncmumyyuu u oxpamnsemcs cocyoapcmeom. Ilpobremvl 603nuxarom y Hac Ha yposHe npa-
sonpumenenus. M 30ecb nepsocmenennas 3a0a4a 3aKa04aemcs 6 mom, 4moosvl UsMeHUms npaso-
co3nanue nooetl, 8 0COOEHHOCMU MblulleHue YUHOBHUK08. Y Hac ecmb makoe hyHOaMeHmanvHoe
noHsmue, KOmopo2o pauee He Obllo, — MO c80000a 002080pa. Mbvl modxcem ¢ amu 3aKIOUAMb
002080pbl, U HUKMO He MONCem 8MeuU8amvpCsl, Hagsa3bl8amy yCl08Usl, NPOBEPIMb UX COOePHCAHUE.
Ho cnnoww u padom mei 6udum obpammuyto kapmumy, Kk codxcanrenuio. Ilosmomy eonpoc 3awumuol
npasa coocmeeHHOCMuU Ha NPAKMUKe CMAIKUBAEMCs C 02POMHBIMU NPENAMCMEUAMU, 30€Chb U KOD-
PYnyus, U HU3KUL YpOBeHb NPAB08Ol 2PAMOMHOCMU HACeNeHUsl U Opyeue He2amusHvle MOMEHMbl.
Pazymeemcs, uckopenumo smu npobiemvl 3a 00UH 0eHb COBEPUIEHHO HEB03MONCHO. Dmo O0on2uil
KpOnom.iuswlii npoyecc.

B 3awume npasa cobcmeennHocmu, HeCOMHEHHO, O2POMHASL PONb NPUHAONEHCUM CYOEOHOU
cucmeme. Camoe svicuiee 36eH0, KOMoOpoe O0JHCHO obecneduusams 3my 3auumy - 3mo cyo. Mol
nyonuxyem cOOpHuUKU ¢ cyoeoHvimu peweruamu. Ymooul 3auumums npaso coocmeeHHocmu ye-
pe3 cyo, Ha0o umemsv CMAlbHYI0 HEPEHYIO CUCMEMY, NOMPAmums MHO20 dHepeuu. A mam, 20e
peub uoem o 6onbUUX CPeoCmeax, akmueax u umyujecmase, mam 60pomvcs He8eposIMHO CJLONCHO.
U 6ce npexpacho 06 smom 3Harom, He HA0O OLIMb IVPUCTIOM—NPOPECCUOHATOM, YMODbL BCe IMO
sudems u 000U NpeonpuHUMamenb MOXcem pacckazams 06 smom. A Ovl He nodxcenanr camomy
cebe CIMONIKHYMbCA ¢ MaKkou cumyayueti, Koeod RpULiIoCch Obl OMCMAau8ams C80U UMYULECNEEHHbLE
uHmepecwl.

- Bozspawasce k éonpocy o6 umniemenmayuu 3apybexcnozo npasa. B nacmoswee epevs 6
cmonuye oevicmeyem cy0 M®DI[A, ocHosauHblll HA NPUHYUNAX AHETUTICKO2O 00We2o npasd, 8 mo
8peMsl KaK Ka3axCmaHcKas npagosas cucmema cqhopmMuposana no max HA3bleaemol KOHMUHEeH-
manbHoU Mooenu npasa. Imo nposeieHue e1obanuzma uiu ymo-mo opyeoe? - Ha moii 63ens0, oa u
Ha 8327110 MHO2UX 10pucmos, cyo M®@L[A — smo neumo yousumenbHoe, MONCHO CKA3AMb YHUKANb-
Hoe sisnenue. [loka on monvKko HauuHaem c8ow pabomy, u 0erams 6bl800bl 00 IPHeKkmusHocmu
e2o deamenvHocmu pano. Hawiu u unocmpannvle dOusHecmeHvl Mo2ym oopamumscs K cyobsim, pa-
bomarowum 8 OGHHOM cyoe U NPUSHAHHBIM MUposuim apoumpam 6 MAL]. Omo 603m0dcHO 6 mom
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ciyyae, eciu CmMopoHbl NPUOYM K NUCbMEHHOMY CO2NLACUI0 UCNONb308amb topucouxkyuro MPL[A unu
MAL], mozoa 11060 X033UcmeeHHblLll CnOp 0Yy0em pacCMOMPEH IMUMU OP2AHAMU, KPOMe Y20N08-
HbIX U AOMUHUCTIPAMUBHBIX 0ell, pa3ymeemcs. Tam pabomarom auenutickue 1opucmol, y KOMmopulx
opyeou mun mvluiienus, onvim. Iloidym au myoa npeonpunumamenu 3a 3auumor c60uUx npas —
9Mmo nokadcem b6yoyuyee.

Koneuno, kax s yoce 2o8opun, umniemeHmayus npasa — 3mo 8aiCHds 3a0aud, Ho, NOO4YEepPKHY,
HAo0o 3aUMCMB08amMb He MOJIbKO MeKCmbl, a cucmemy obpaz08aHuss, 60CNUMAHUL, NOO20MOBKU
10puUcmos 8 yeiom. A 30eco mvl omemaem 3HAUUMeNbHO.

- Tem ne menee, HACKOIbKO MHe uzeecmno, pavomooamenu ¢ PK omoarwom npeonoumenue
evinycknukam Kacnuiickozo ynueepcumema...

- Cogepuwenno cnpaseonuso... Haw ynusepcumem oodbuncs maxozo pesyibsmama 3a cuem
mMo2o, Ymo UMEHHO 30eCb Haxo0Uumcs eOuncmeenHas wkona yusunucmuxu 6 Kazaxcmane. B KOY
cobpanuce sedyujue npagogedsl, KOMopwvle CUIbHbL He MONbKO 8 meopul, Ho U Ha npakmuxke. Kea-
nughurayusa Hawux npenoodasamerneti N0360Jisem UM NPUHUMANMb YYaACue 8 MeXCOYHAPOOHbIX NPO-
yeccax — oamo maxas mownas wixona! A nedaeno eepnynca uz Anenuu, 20e yuacmaeosaiu 6 npoyecce
6 Kauecmee sxcnepma. Imo Ovllia cepbe3ndas nposepra, pasoupamenrbCcmeo ulio No-HACMoauemy,
6 oemansx. I[lonumaeme, opucmog nemano monxosvix 6 Kasaxcmane, Ho a3mo ckopee ynuxanvHvle
UHOUBUOYYMblL, 00unouxu. Ilosmopioco, Hawa npoobrema 8 OMCymcmeun NPABoOBsLIX WKOJ, 00bedu-
HAIOWUX eOUHOMBIULTIEHHUKOS.

- Anamonuu I'puzopvesuu, 3mom 200 100UNEUHBLIL U 012 HAC MOYHCe - 8edyuiue npasosvle
uzoanusa Haweu pecnyonuxu «lOpuouueckan 2azema» u «3an 2azemu» ommeuarom 25-nemue
co Ous ocnoeanus. Kax uzeecmno, y ucmoros ux cozoanus cmosan Hacawmoan Illaiikenos. Bam
doeenocy pabomamsp ¢ HUM?

- lla, xoneuno, s 6vin 3naxom ¢ Hacawbaeem Amaneaneesuuem. Kozoa cozoasancs Kazl'FOY no
Vxazy Ilepsoco Ilpezuoenma H. Hazapbaesa u npu akmusrom yuacmuu [llaiikenoea noo opueady
yusunucmos, kyoa eouwinu bacun, Cynetimenos u op. Mot emecme compyonuuanu, Lllaiikenog 603-
anasunl 8y3, a s paboman 3a6edyowum Kkageopou. BeruxonenHultl Yuenwlil, npekpacHuili nedazoe,
Tr0dumMey cmyo0eHmos, ApKas He3aypsaoHas TUYHOCIb, YeCMHbIU NOPAOOUHBIL Yel06eK, Ooerouull
0yuiotl 3a 06pazosanue — maxKum oH ocmancs 6 ucmopuu. Jlroboe navunanue ececoa depacumcs Ha
auunocmsx, u ycnex Kazl'FOY 6 mo epems 6v11 60 MHO2OM 00yCN0671€H SHepauell U npoghecCuona-
JIUBMOM IUYHOCIEU, KOMOopble 8 e20 CmeHax 00beduHunu ceou ycunus. Kemamu, ocnognoii kocmsk
1opucmos, pabomaguiuii 8 mo 8pems, 0OCMacs 30eco 8 Aimamei ...

Llatixenos coenan ouenb MHO20 051 OPUOUHECKO20 00PA308aHUsL, Od U 8 YoM Ol CMAHO8-
nenus npasosotl cucmemsl PK. A 6cecoa ecnomumnaio o Hem ¢ 0coootl meniomou, Mbl 6CMpeydaemcs
¢ eeo cynpyeotl Jluoueti Anexceeernou. Ouenv Hcaib, 4mo e20 HCUZHEHHbIL NYMb NPepeaics max
paro. Bozmoocno, ecau Ovl on npodeporcancs xoms 6wl ewge 0ecAmox iem...

- U sce-maku »scu3np He 02paHudUuBaemcsa moibKo pabdomoi, oaxce camoil 10oumoil. Ana-
monuii I'puzopveseuu, umo Bac euwje 60oxnoensem, oaem eam cunwt?

- Umenue — 6w110, ecmb u ocmaemcs Moell 21a8HOl CMPAcmuio, 8 NOCleOHee 8PeMsl BHOB8b 803~
spawarocy K aooumvim kiaccukam. Ihwkuny, Toeono, banvzaxy, I'eme, [llexcnupy. Cetiuac ne-
peuumvleaio poman Yavoepmo ko «Mms Po3viy. A uz menesusuonnvix nepeday — npeonoymeHue
omoaro kanany «Kynemypa». Eue oono yseneuenue — nymeuiecmsus. M3 nobumvix mecm — pooHvle
Tapa3z, Anmameol, 3a pyoexcom upaeames JIonoon, 0unbdype. K coocanenuro, pems na smo ocma-
emcs He maK MHO20, KaK XOMenocs Obl.

Ho camoe ysnexamenvHoe u 3axeamsigaroujee nymeuiecmsue — smo Kuzno. 3naeme, kax na-
nucano 6 Eeancenuu: « Bxooume mecuvimu 8pamamu, NOMoMy Ymo WupoKu 6pama u npocmpaHet
nyms, geodywjue 8 no2ubens, U MHo2ue uoym UMy, NOMoMY Ymo MecHvl 8pama u y30K nymo, 6eoy-
wue 8 JHCU3Hb, U HeMHo2ue Haxooam uxy. Haoeroco, umo mHoll 6 Moell HCU3HU 8bIOPAHBI HYHCHBLE
epama...
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Abstract. Article, would like to mention that energy safety: position in the national security of
the country such as a definition itself are principle new and should be under additional research.
Many questions are submitted for legal support especially in the part of cooperation between
the State and private economy sector directed to regulate cooperation in energy market, also
warranties establishment and regulatory actions on private entrepreneurs in case of emergency
situation., also questions regarding the state responsibility in case loss being inflicted as a result of
cost ad]ustment Action mechanism is not worked out by the State in case of safety risk appearing,
quasi — sector and private economy sector subjects and direct or indirect regulating actions is not
regulated. As a result in case of according safety risk appears, “energy blockade, Embargo of the
State” will appear a lot of additional questions to which are without legal provision in the current
legal regulatory acts. Taking to consideration, that the questions should be dealt with will hold out
a long process so our opinion it should be started right now in the period of stable development of
the country and absence of considering safety risk. Indeed otherwise we can face a huge problems
the meantime without sharp regulated plan of measurements and actions of fuel — energy sector
cooperation between ourselves and the State.

KA3AKCTAH PECITYBJIUKACBIHBIH
YHEPIETUKAJIBIK KAYIIICI3AITT

AiikymOexoB Hypuaan PaxmarysiaeBu4

Kacnuu Kozamowix yrugepcumeminiy « 90inemy dco2apuvl KYKblK MeKmeOiHiy
KayblMOacmulpbliean npogheccopbl, 3aH eblibIMOAPbIHbIH KAHOUOAMbL,
Anmamer K., Kasaxcman Pecnyonuxacel

Hypraesa I'yaibmupa JIbBoBHA

Kacnuii kozamowig yrugepcumeminiy « 90inemy dco2apuvl KYKblK MeKmMeOiHiy
KayblMOAcmulpbliean npogheccopbl, 3aH eblibIMOAPbIHbIH KAHOUOAMbL,
Anmamer K., Kasaxeman Pecnyonuxacel

Tyiiin ce30ep: sHepeemuKanbli Kayincizoix, SHepeemuKaIbly pecypcmap, SHepeus macolMa-
oayulLiap.

Annomayusn. Kazaxcmannoly 5HepeemuKkanvik cekmopwl enoiy a1eyMemmik-3KOHOMUKATbIK
OMIpIHIH dcemeKuli OybiHOapbIHblY OIpi 6onbin madwvliadwvl. byn cexmopoa enepkacinmix oHiMHIY
e0ayip beniei eHOIpinedi JcaHe el IHep2usi MACHIRLIUMAPObIY IKCNOPMbl eceOineH aumapiviKmai
Oapedicede damvin kenedi. Ocvizan OAUIAHBICMbI IHEPEMUKAHbL MYPAKMbL 0aMblmyObly V3aK
Mep3iMee apHANEaH He2i3ei Cmpame2uscbii auKbIHOAy ome Maybl30bl.

DKOHOMUKATLIK KAVINci30iK JcylieciH0e OHblY Hell32l dieMmeHmmepiniy Oipi peminde Kapaia-
MbIH YHEPLeMUKANbIK, KAYINCI30iK weKmeyni pecypcmapobl OHmaiiivl Natoaianyobl HeaHe WuKi-
3ammul OHOIPY MeH Kauma oHOeyOi, IKONOUIbIK KONAIbl OHIM HCaAcayobl, KaloblKmaposl 6a-
PpolHWa azaumyovl, Kauma eHOeyoi HCaHe HCOIObl KOCA Al2aHOd, IKOI0LUSAIBIK, IHEPIUL-HCIHE
Mamepuanovlk -Cakmayulbl MmexHoL02UsNapobl Naudaianyosl 6indipedi.

DKONOUATBIK IKOHOMUKARA HCIHE OPHBIKIMbL OAMY IKOHOMUKACBIHA KOULY mabuu pecypcmap-
Obl OHOIPY MeH MYMbIHYOblY OCYIiHe, 01apObll CAPKLLIVbIHA, MO3VbIHA HCIHE ONAPObIY OPHbL MOI-
MayviHa baunianvicmyl, OY1 63 Keze2iH0e MeMAeKemmiy aeyMemmix 0amybiHa mepic acep emeoi.

Ocvl banma «3HepeemuKanblk Kayincizoiky Y2ublMblHbIY 63iHe 2aHA Kamblcmbl Macenenep Ka-
PAcmuipbiiaobl, COHbIMEH KAMap OCbl YebIMHbIY OapivlK KYpamoac snemenmmepi manoanaobi.
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Enoiy snepeemuxanvix Kayincizoiei Kaeuoammapvli mYH#CblpblMOAMANbIK pe2laMeHmmetumin e
Oexnapayusanaiumoeln Kasaxcman PecnybnukacolHvly HOpMamusmik-KYKblKmvlK aKmilepiniy Xpo-
HONO2UANBIK, OAAHOANYbIH Kelmipe ombvlpbln, Jicyleni manoay sicypeizindi. Endiy mynaii-eas ca-
JIACBIHOA eH2I31NI2eH JCIHe ICKe ACbIpbLIaH pedhopmanapovl manoay sxonvimer «Kasaxcmannwiy
OHEPeeMUKANbIK KAYIinci30iciny Kalbinmacmulpyobly He2i3ei Kezenoepi Kapaiobl.

JHEPI'ETHYECKAS BE3OITACHOCTD
PECITYBJIUKHN KA3AXCTAH

Alikymo0exoB Hypiaan Paxmary/iaeBu4
Accoyuuposannulii npogheccop Boicuteti wikonst npasa «90inem»
Kacnuiickozo obuecmeennozo ynusepcumema, Kanouoam iopuoudeckux Hayx,
2. Anmamul, Pecnybnuxa Kazaxcman

Hypraesa I'ynbmupa JIbBoBHA

Accoyuuposannuiu npogheccop Boicuteti wikonst npasa «90inem»
Kacnuiickozo obuecmeennozo ynusepcumema, Kanouoam iopuoudeckux Hayx,
2. Anmamul, Pecnybnuxka Kazaxcman

Knwueevie cnosa: snepecemuueckas 6e30nacHocms, dHep2opecypcyl, IHEP2OHOCUMENU.

Annomayusn.duepeemuveckuil cekmop Kaszaxcmana ssnsemcs oOHum u3 6e0yujux 36eHves
COYUATILHO-IKOHOMUYECKOU JHCUSHU CMPAHbl. B 0aHHOM cexmope npou3sooumcs 3HadumenbHas
uacms NPOMbIUIEHHOU NPOOVKYUU, U CMPAHA 68 3HAYUMENbHOL CMeneHUu pa3eusaemcs 3a cuem
9KCcnopma suepeonocumenei. B cea3u ¢ amum oueHb 8adcHO onpedenums OCHOBHYIO CIpame2uro
VCMOUYUBO20 pA36UMUSL SHEPLeMUKU HA OIUMENbHbILU CPOK.

Onepeemuueckas 6e30nACHOCMb, PACCMAMPUBAEMAsL 8 CUCTEMEe IKOHOMUUECKOU Oe30nacHo-
CMU KAk 00HA U3 OCHOBHBIX ee JNIeMeHmo8, Noopazymesaen ONMuUMailbHoe UCHONIb308AHUE 02PAHU-
YEHHBIX Pecypcos U UCNONb308AHUE IKOTOUUHBIX NPUPOOO-, SHEP2O-, U MAMepUano-coepe2aroujux
MexHo02Ull, 8KII04As 000bIYY U NepepadbomKy Cbipbs, CO30aAHUE IKOIOLULECKU NPUEMIeMOU NPo-
OYKYUU, MUHUMUSAYUIO, NEPEPAOOMKY U YHUUMOIICEHUE OMXO0B.

Ilepexoo K axon02u4ecKol IKOHOMUKE U IKOHOMUKE YCTNOUYUBO20 PA3BUMUSL CEA3AH C POCHIOM
npou3800cmea u nompedienus NPUPOOHLIX pecypcos, Ux UcmoujeHuem, oeepadayueli u ux Heoc-
NOTHUMOCIbIO, YMO, 8 C8010 04epedb, He2amUBHO GlUsem HAd COYUATIbHOE PpA3sUumue 20cyoapcmada.

B nacmoswei cmamve paccmampusaromcs 60npocyl, KAcarowuecs He moibKo camo20 NoHs-
Musi «IHepeemudeckol 6€30nacHOCmUy, HO U AHATUZUPYIOMCS 8Ce COCMABTIAIOWUE MO NOHAMUE
anemenmol. [Iposeden cucmemHblil aHAIU3 ¢ npuseoenHuem XpOoHOI02UHEeCKO20 U3N0NHCEHUSI HOD-
MamuseHo-npasosvlx akmos Pecnybnuxu Kazaxcman, KoHyenmyanibHo pe2iameHmupyrowux iuoo
O0eKNapupyIouux NPUHYUNsl SHepeemuyeckol bezonacHocmu cmpansl. Paccmompenst ocHogHble
amanvl Gopmuposanus «dInepeemuydeckoli besonacnocmu Kaszaxcmana» nymem ananuza egeoem-
HbIX U peanu308aHHbIX pedhopm 6 Hedhme2azo80l Ompaciu CMpaHbl.

Problem relevance: one of the actual raw demands remains unaltered [1]. For the

e 22

questions of the last ten years is the question
regarding the national security of the country
ranging many factors in which one of the most
important is declaring the energy security of
the State. Let’s try to investigate what does it
mean the energy security of the State and how
this definition was formed? Energy security
is the direct corresponding definition to the
«absence of dependence, threat safety, steady
and uninterruptable power supply, and complete
state satisfaction in energy resources». Economy
efficiency of any modern state largely depends
on raw mineral resources quantity and level of
supply. Depending on own resources are used
or they are involved from outside the measures
contents and character are changing which has
to be realized by the state to fulfill the relevant
demands. The own principle task is to satisfy

Nel (59) - 2020

first time about the energy safety principles
and this direction development were absorbed
in thought since the «oil Embargo» in 1973.
Just then 17th October 1973 all Arab countries
OAPEC members and also Egypt and Syria
announced that they will not deliver oil to the
countries which were supporting Israel. In other
words it was declared the energy blockade to
the Countries such as United States of America
and its partners in Western Europe [2].The first
largest oil crisis in the world has shown that
energy and energy recourses delivery can be
the instrument of political pressure to a state
and affect to foreign and domestic policy. The
real scale of the oil prices dependence of the
European countries and the USA has actualized
the question of energy safety formation for
each State. Majority of countries who had
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overcome the crisis period which being
affected known as energy blockade, started
to implement the measures on energy safety
supply for their own countries through national
oil reserves foundation and energy saving
principles formation. Whereinsoever, the “oil
crisis” continued within 5 months has become
the catalyzator of the problem and start of the
period of the State energy safety dimension and
principles formation. And if it is possible to call
the crisis of 1973 the first incident in the world
then the energy resources acts as a pressure
instrument to the State political willpower thus
in the numbers of the current similar incidents
should be mentioned recent «Crimea and
Sevastopol energy blockade» by Ukraine. The
energy resources were and remain the influence
leverage and force definition for the States in the
world scene. Taking to consideration constant
invisiblewarningto stability and independence of
young State at the current moment the measures
of the energy safety are emerges full brown.

Discussion and results: researching the
energy safety problem, the Doctor of Science
S.S. Zankovsky determines few basic factors
affecting in complex energy safety formation of
the country, such as:

Legal forms and state control measurements
on fuel and power complex activity, including
mineral resources extraction, processing
and transportation; the legal power of State
on this activity character and subject matter
determination including beginning of emergency
situation.

Direct or indirect State legal possibilities
on energy products price level regulation;
consequences in law for commercial
organization not obeying the State price policy;
State responsibility for loss inflicted as a result
of price regulating.

Legal support of Energy recourses
diversification as an important energy safety
prerequisite.

Legal regulation, creation and support of
the energy system reserve possibility, including
back up capacity, national stockpile and etc.

Legal aspects in energy saving and State role
in energy resources economy; legal measures on
energy saving stimulation.

Legal regulation in monitoring of an energy
sector situation; legal supply of information
accessibility and dissemination regarding
affairs in this sector; legal responsibility for
information flow rules break [3]. Whereas,
the Professor A.l. Perchik mentions that a
basic component of energy security is the

«raw safety». For the first time the concept the
«raw safety» was formulated in the report on
the considered subject made at a meeting of
Council for problems of oil and gas at Presidium
of the Russian Academy of Natural Sciences in
1998 [4]. Professor A.l. Perchik fairly suggests
that the concept «raw safety» is much wider
than the concept «rational subsurface use».
It includes in addition to development of
these or those fields besides a wide range of
questions of use of the extracted minerals, in
particular, it’s transportation, processing, use
in the national economy and, at last, it’s export.
The important independent task which has to
be solved by means of ensuring raw safety is
structural adjustment of the industry; gradual
addition with the extracting making products
of deep processing of raw materials, expansion
of release of modern hi-tech products. This
transition takes the long period, demands large
initial investments, creation of the developed
infrastructure, qualified HR stuff [5]. Taking to
consideration the fact that the legal nature of the
relations of each type of energy supplies/energy
is different, therefore, availability under each of
these types of the separate regulatory legal act or
a number of such regulating documents is quite
reasonable. At the same time, all these types
of energy and energy supplies integrate under
one general term «fuel and energy complex».
In this connection, in a regulatory framework
of Kazakhstan there are conceptual, strategic
regulatory legal with generalizing character
directed to forming of the general principles,
tasks and the actions plan applicable to fuel and
energy complex of Kazakhstan in general.

In Kazakhstan since the independence
receiving the principles of fuel energy complex
development are presented in the legal acts such
as: Resolution of the President of Kazakhstan
from 15th July 1992 No.853 «About measures
on Strategy realization of Kazakhstan as the
sovereign State formation and developmenty!
within frames of which to the Government (the
Ministry of Energy, State Energy Commitee),
the Supreme Council, Committee on questions
of development of the industry, transport and
communication and regional administrations
were assigned to draft the Program providing
measures for the accelerated development of fuel
and energy complex with purpose to achieve the
power independence in Kazakhstan, ensuring
development of economy and creation of the
export potential based on own primary fuel
resources. Priority development of the power
extracting and power processing industries and

! Resoilution of the President of the Republic of Kazahstan from 15 July 1992 No 853 «About measures on Strategy
realization of Kazakhstan as the sovereign State formation and developmenty // Info system «Paragraph» 2017. //

http://online.zakon.kz
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productions as amended interchangeability and
complementarity of energy supplies, energy
saving stimulation. The above-mentioned
executive bodies had to provide step by step
solution of tasks of the national economy and
the social sphere power supply and gasification
by construction of electricity transmission lines
and wide network of gas pipelines, growth in
volumes of production of the liquid gas.

Then 7th December 1994 it was adopted
the Resolution of the Ministers Cabinet of the
Republic of Kazakhstan No.1381 «Regarding
raw material policy conception in the Republic
of Kazakhstan»? in it’s frames it was made an
attempt to create principal new economy and
conceptual approaches to recourses evaluation
andraw mineral recoursesuse, based oneconomy,
rationality, economic feasibility, providing
long-term economic and ecological safety of the
republic, allowing to gain the maximum effect at
the minimum costs. The concept of raw policy
of the Republic of Kazakhstan a component was
included into the package of the interconnected
conceptual documents developed in strategy
implementation of formation and development
of the Republic of Kazakhstan as the sovereign
state, including, in particular, concepts of
structural policy, foreign economic activity,
economic safety and etc.

In 1996 19th April the Government of
the Republic of Kazakhstan was adopted the
Resolution No 474 «Regarding Measures on
Energy saving police realization in the Republic
of Kazakhstan»?®.

On 28th January 1998 the President of the
Republic of Kazakhstan by the Decree No. 3834
approved «Strategy of Kazakhstan development
till 2030 year»* in purview by an important
place the whole part is devoted to formation
of export-oriented, technology connected
fuel energy complex. Right after that in 29th
January 1998 by the Prime Minister Order of
the Republic of Kazakhstan No. 22° created
Joint Committee on fuel and energy sector
development. According to the Program of
Government action for 1998-2000 and purpose

%’ AzamammulK HcIHe az3amammeolk ic Heyp2izy KyKblebl

of complete supply domestic demand for oil,
gas and it’s processing products, by creation
of the Euroasian network main oil and gas
pipelines, project of investigation development
and development of fields of hydrocarbons in
the Kazakhstan sector of the Caspian Sea, fuel
and energy sector development supply due
to Strategy-2030 there are essential measures
provided which allowed to improve a situation
in fuel and energy sector of Kazakhstan. At the
same time the country regulatory framework
is developing, more actual legal acts are
elaborating, the questions revealed in practice
are eliminated in regulatory legal acts of the
industry. taking to the consideration the fact that
fuel energy sector development was dependent
in the first years of the country independence
from the cooperation with neighboring Russia,
on 09thOctober 2000 by the Government of
the Republic of Kazakhstan was approved
Resolution regarding Memorandum between
Republic of Kazakhstan and the Government of
the Russian Federation «About cooperation in
the fuel energy complex»®. Hereinafter stating
from 2000 in the Republic were adopted separate
Laws, Decrees regulating activity in oil and
gas, uranium, electric energy sectors including
coal mining industry and the Law «renewable
(alternative) energy».

The principal and acting at the current
moment document determines the basic energy
fuel development principles of Kazakhstan
is the approved in 28th April 2014 by the
Resolution of the Government of the Republic of
Kazakhstan «Conception of fuel energy complex
development of the Republic of Kazakhstan
till 2030»”. Major aim of this Conception as
before export oriented technology connected
fuel energy complex forming. Considering that
this purpose repeats in all conceptual regulating
documents of the republic, it should be noted
that till present time it is remains unachieved,
despite numerous reforms in this industry. The
satisfaction of domestic demand for oil, gas and
products of their processing remains priorities,
as before; creation of the Euroasian network

2 Resolution of the Ministers Cabinet of the Republic of Kazakhstan No.1381 “Regarding raw material policy
conception in the Republic of Kazakhstan from 07th December 1994. // Info system «Paragraph» 2017. // http.//online.

zakon. kz

3 Resolution of the Government of the Republic of Kazakhstan No 474 “Regarding Measures on Energy saving
polzce realization in the Republic of Kazakhstan’// Info system «Paragraph» 2017 //http: //onlme zakon.kz
4 The Decree No. 3834 approved “Strategy of Kazakhstan development till 2030 year” // Info system «Paragraphy

201 7 //http://online.zakon.kz.

> The Prime Minister Order of the Republic of Kazakhstan No. 22 - p // Info system «Paragraph» 2017. //http://

onlme zakon.kz.

% Resolution of the Government of the Republic of Kazakhstan from 09th October 20002 “About Memorandum

signing between Republic of Kazakhstan and the Government of Russian Federation “

regarding cooperation in the

fuel energy complex // Info system «Paragraphy» 2017. //http://online.zakon.kz.
The Resolution of the Government of the Republic of Kazakhstan “Conception of fuel energy complex development
of the Republic of Kazakhstan till 2030 Info system «Paragraphy 2017//http://online.zakon.kz
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of oil export pipelines and gas pipelines;
modernization and construction of hi-tech oil
and gas processing plants; creation of effective
power technologies with use of various energy
resources; problem resolution of ecology and
environmental protection. Being analyzed
numerous legal act, regulatory documents,
programs and conceptions have been approved in
Kazakhstan within 25 years of the independence,
it should be mentioned that from the very
beginning independent modern energy policy of
Kazakhstan is directed to energy safety supply
of the country, enrichment of industry efficiency
and power consumption. This strategic problem
is solved by the President and the Government
of the country in the conditions of the industrial
diversification promoting transition from raw
economy to a service and technology economy
direction. Considering process of forming of
energy security of the Republic of Kazakhstan,
it should be mentioned a number of considerable
successful stages: In gas industry of the country
the Government successfully solved the
problem of south regions energy dependence
from gas delivery from Uzbekistan. Whereas
that before Kazakhstan was part from one of
USSR republic, so the main oil and gas pipelines
were draw in accordance to strategic interests of
the country where Kazakhstan was as a transit
zone. For example the main gas pipelines,
going through Kazakhstan were transit. Thus,
in 1967 brought into service main gas pipeline
«Central Asia Centre» was delivering gas from
Turkmenustan, Uzbekistan and Kazakhstan to
south and central regions of Russia and Ukraine.
The system «Central Asia Centre» is connected
y additional gas pipeline with Kavkaz (Makat
Northern Kavkaz since 1987) and with western
regions of Turkmenistan (Okarem — Beineu
since 1975). Main gas pipeline «Bukhara-Ural»
supplied Ural and far regions of Russia by Uzbek
gas from Gazli gas field [6] and etc. Despite
large reserves of own gas in the West and the
East of Kazakhstan, the southern regions of the
republic till last years were in direct dependence
on supply of gas from Uzbekistan.
Construction of main gas pipeline branch
«BGR-TBA» to Almaty in 1971 allowed to
receive natural gas to not only the southern
cities of Kazakhstan, but also for Almaty which
was the capital at that time. However, practical
difficulties was the fact that the Uzbek gas was
delivered to the territory of Kazakhstan through
Kyrgyzstan which in case of shortage of gas was
taking volumes intended for Kazakhstan from a
pipe. In practice such cases were repeatedly, and
for obtaining necessary volume it was necessary
to agree not only with Uzbekistan, but also
Kyrgyzstan. This problem solution reached as a
result of a long term negotiations the agreement

between Kazakhstan and People’s Republic
of China within its frames the Sides agreed to
build main gas pipeline «Kazakhstan —China»
through southern territory of Kazakhstan,
which is the component of the transnational
main gas pipeline «Turkmeistan — Uzbekistan
— Kazakhstan — China» with total lenth more
than 7.5 thousand km. Today in gas pipeline
«Kazakhstan — China» constructed at once
three gas pipelines-interconnectors between
main gas pipelines «BGR — TBA» (by one
in South Kazakhstan, Zhambyl and Almaty
regions) that gives the possibility within the
period of gas curtailment from Uzbekistan
to supply turkmenian transit gas into main
gas pipeline «BGR — TBA» through above
mentioned interconnectors and then into GSS
for consumers of Southern areas of Kazakhstan
gas-supply [7]. Thereby South Kazakhstan
dependence from gas supply from Uzbekistan is
leveled. Placing into commission the gas branch
«C» and functioning of all three main pipelines
«Kazakhstan — China» branches are the biggest
international gas transporting project in the
history of the independent Kazakhstan. Rated
capacity of the main gas pipeline «Kazakhstan-
China» when all objects of construction will be
finished will reach 55 bln. cubic meters of gas per
year [8]. Recognizing the importance of energy
dependence reduce through gas transporting
system forming of the country so that domestic
extraction was distributed and provided internal
consumption. For implementation of such
task it was necessary to provide transportation
of natural gas from the West of Kazakhstan
where it is presented in surplus in the face of
numerous fields and extraction capacity to the
southern regions where it is in deficit. Solving
this problem, the Government of Kazakhstan
by introduction of amendments and additions to
the Agreement between the Government of RK
and the Government of the People’s Republic
of China on construction of the gas pipeline
Kazakhstan-China, insisted on construction
of the intra republican Beyneu-Bozoy-
Shymkent gas pipeline (West-South), within
the Kazakhstan-China project, as a result, the
Kazakhstan «Beyneu-Bozoy-Shymkent» gas
pipeline, having lenth of 1475 km began to
be considered as the second section of the
Kazakhstan-China pipeline. Thus, the cycle of
internal consumption in the republic became
isolated. At the same time, for gasification of
the central regions of the country the «Tobol-
Kokshetau-Astana» gas pipeline was designed
which will allow to bring natural gas to the
capital of Kazakhstan.

At the same time on 14th May 2009 by the
Resolution of the Government was approved the
complex plan of oil refinery plants development
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for 2009-2015 years®. Its main objective is
ensuring energy security of the country regarding
complete satisfaction of internal consumption
for main oil products types - gasoline, an
avia - and diesel fuel. Along with it’s very
important to achieve dynamic development of
competitiveness of the enterprises on the basis
of implementation of new technologies and
increase in level of efficiency and economic
return is y. For the first time in Kazakhstan all
three oil refinery enterprises operating in the
country were modernized at the same time. And
under the word modernization means not just
replacement of the old worn-out equipment by
new. Actually in territories of the existing oil
refinery plant are constructed absolutely new
plants without stop of existing processing. In
2016 was complete modernization oil refinery
plant of the Atyrau, in 2017 the plants in
Pavlodar and Shymkent is planning to complete
modernization [9].

Resume: summarizing the present article,
would like to mention that energy safety:

1. Position in the national security of the
country such as a definition itself are principle
new and should be under additional research.
Many questions are submitted for legal support

%’ AzamammulK HcIHe az3amammeolk ic Heyp2izy KyKblebl

especially in the part of cooperation between
the State and private economy sector directed
to regulate cooperation in energy market, also
warranties establishment and regulatory actions
on private entrepreneurs in case of emergency
situation, also questions regarding the state
responsibility in case loss being inflicted as a
result of cost adjustment.

2. Action mechanism is not worked out by
the State in case of safety risk appearing, quasi
—sector and private economy sector subjects
and direct or indirect regulating actions is not
regulated. As a result in case of according safety
risk appears, “energy blockade, Embargo of the
State” will appear a lot of additional questions to
which are without legal provision in the current
legal regulatory acts.

3. Taking to consideration, that the
questions should be dealt with will hold out a
long process so our opinion it should be started
right now in the period of stable development of
the country and absence of considering safety
risk. Indeed otherwise we can face a huge
problems the meantime without sharp regulated
plan of measurements and actions of fuel —
energy sector cooperation between ourselves
and the State.
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HOHATHUE U OCOBEHHOCTHU PASPEHIEHUASA
MHBECTHUIHHWOHHBLIX CITIOPOB I10 3AKOHOJATEJIBCTBY
PECIIYBJ/INKU KAZAXCTAH

AxkumbexoBa MepyepT AMMHOBHA
Cenvop-nexmop Buicwell wikonvl npasa «90inem» Kacnuiickoeo obujecmeento2o yHueepcumemd,
Mazucmp 1puoudeckux Hayx, 2. Aimamot, Pecnyonuxa Kaszaxcman

Kntouegvie cnosa: ungecmuyuoHHbvlil cnop, cyo, no0CyOHOCMb, OOKA3bIBAHUE, UHBECMUYUOH-
Hble OMHOWEHU.

Annomayusn. Cozoanue UHBECMUYUOHHO2O CYOONPOU3BOOCMBA AGNACMCSA HOBULECMEOM OJis
Kaszaxcmana, He umeem anano2o6 Ha NOCMCOBEMCKOM NPOCMPAHCMEe.

B pamxax cyoebro-npasosoil peghopmuvl co30aHa cneyuanru3upo8anHas cy0eOHdas Koleus
Bepxosnoeo Cyoa Pecnyonuku Kazaxcman, k komnemenyuu Komopoi OmHeceHbl paccmMomperue
no npaguiam cyoa nepeoti UHCMAanyuy UHBECMUYUOHHBIX CHOPO8 C YYaACmuemM KPYNHbIX UHBECHO-
P08 U nepecmMomp 8 aneiisiIYyUOHHOM NOpsOKe CYOeOHbIX aKmos cyoa 2opoda Acmarvl no epaxicoaH-
CKUM OeNam ¢ yuacmuem OCMAaibHbiX UHBECTNOPOS.

Hneecmuyuonroe cyoonpouz800cmeo CONP#CeHo ¢ HeCOBEPULEHCIMBOM U HESCHOCMbIO 3AKO-
HOOAmenbemed 6 4acmu mepMUHONoSUU U NPABOSLIX KOHCMPYKYULL MAKUX NOHAMUL, KaK «UHEe-
CMUYUUy, «UHBECMOop», KUHBECIMUYUOHHASL 0eSAMETbHOCHIb», KUHBECIMUYUOHHDBIL CROP» 071 Yerell
CYOOnpoU3800Ccmaa.

Omu cnopuvl xapakxmepusylomcsi MHO2000pazuem Kamezopuu 0ell, Komopbule pauwee paccma-
MPUBATUCH 8 CHEYUATUSUPOBAHHBIX IKOHOMUYECKUX CYOAX KAK 8 NOPsiOKe UCKOBO20, MAK U 0C0D020
UCKOBO20 NPOU3B00CMEA.

B ces3u ¢ omcymcmeuem 4emkux nOHAMuUl U Kpumepuesd 8 3aKOHOOAmenbCmee, d makice
€0UHO20 peecmpa UHBECHOPO8 OCHOBHOU NPOONEMOIL 8 CYOEOHOU NPAKMuUKe A6UL0Ch ONpedeleHue
NOHAMUSL U CMAmMyca UH8eCmopa, UHBECTMUYUOHHOU OesimelbHOCMU, UHBECTIUYUOHHO20 Chopa U
paszepanuyenue kame2opuu U noOCyOHOCMuU Oel.

OcHosHoll 3a0auell UHeCMUYUOHHO20 CYOONPOU3B00CMEA A6Islemcst obecnedenue 3¢hghekmus-
HOUL 3auumul NPAs U 3aKOHHBIX UHIMEPECO8 UHBECHOPOS, NOBBIULEHUSL UX 008epUs K HAYUOHATbHOU
cyoebHoll cucmeme.

B smoti ces3u 6onpocul pasepanuyenus NOOCYOHOCHU CHOPOS € Y4acmuem UHBeCHOpPO8 U (hop-
Mupoeanue eOUHO0OPA3HOU CYOeOHOU NPAKMUKU 8 YACTU NPUMEHEHUs NPOYECCYAbHbIX HOPM 516~
JIAIOMCSL ONPeOeNAIOUUMU

KA3AKCTAH PECITYBJIUKACBIHBIH 3AHHAMACHI BOWBIHIIIA
HNHBECTHIUAJIBIK JAYJIAPADBI HIEINY ¥T'BIMbI
K9HE EPEKIIEJIKTEPI

AxkuMOexoBa MepyepT AMMHOBHA
Kacnuii Kozamowix ynusepcumeminiy « D0iiemy Hcoeapvl KYKblK MeKMeOiHil CeHbOP-1eKmMOopbl,
3aH bLILIMOAPLIHLIY Mazucmpi Aivamol Kanacel, Kazakeman Pecnybnukacei
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Tyitin co30ep: uHeecmMuyuALbLIK 0AYIap, COM, OPUCOUKYUS, 0dNeN0e), UHBECTNIUYUILIK KAMbl-
Hacmap.

Annomayusn. ngecmuyusnelx com icin sxcypeizyoi kypy Kasaxcman ywin scananvix 60nein
maowlaosl, NOCMKEHECMIK KeHICmIiKme 0anamacol HCok.

Com-kyKvikmuix pegpopma wenbepinde Kazaxcman Pecny6fzui<a0bz Koeapzvr Comuinviy ma-
MAHOAHOBIPLIIRAH COM ANKACHL KYPblIObl, OHbIH KY3blpemine ipi uHeecmopﬂapdsz KamulCyblMeH
UHBECUYUATBIK 0ay1apObl DIPIHUL camblOazbl COMmMblH epedcenepi OOUbIHUA Kapay HCIHe KaAleaH
UHBECMOPNAPObIH KAMbICYbIMEH ACmaHna Kaiacbl COMbIHbIY a3aMammbiK icmep OOUbIHuLA COM aK-
Minepin aneiAyUuanIblK mapminner Kauma Kapay HCamgbl3bliaH.

Hneecmuyusanvix com icin HCypeizy Makcammapbl yulin KUH8ECUYUALAD», KUHBECMOPY», «UH-
BECUYUATLIK KbIZMEM», «UHBECMUYUALLIK 04Y» CUAKMbL YebIMOAPObIH MEPMUHONOUACHL MeH
KYKbIKMbIK KOHCMPYKYULLAPbL O6Ji2IHOe 3aHAMAHbIY JHCeMINOIpIIMEYIMeH JHcaHe MYCIHIKCI3 60-
JybLMeH O6aulanbicmel.

Byn oaynap oypvin mamanoanowipvlizat SKOHOMUKATBIK COMMAapoad maian Ko HCaHe epexie
manan Koo mapmioimen Kapaiean icmepoiy Can auyan mypiiiliciMen cunammandaovl.

3annamadasel AUKbIH Y2bIMOAP MeH Kpumepuiliepoiy, COHOAl-axK uHeecmopiapobly Oipbiyatl
MIZIIMIHIY HCOKMBIZBIHA OAULIAHBICMbL COM Madicipudecinoezi nezizei npooiema uneecmopobly
myciniei MeH mapmeobecin, UHBECTUYUATLIK KbIZMemmi, UHEeCMUYUANbIK 0ayObl AHbIKMAY HCIHE
icmepoiy canammapsl MeH COMMbLIbIEbIH AXCHIPAMY 001N MAOBLIAOYL.

Uneecmuyusnviy com icin ocypeizyoiy Heeizei MiHOemi UH8ecmopiapoblly KYKbIKIMAapbl MeH
3aHO0bL MyOOenepin muimoi Kopaayovl KAMMAMACul3 eny, 01apOobly YAMmblK COM HCyuecine CeHiMIiH
apmmulipy 60161 MadvLIAOL.

Ocvizan OaunaHvlcmol, UHBECMOPAAPObIY KAMBICYbIMEH O0aylapobl COMmMayobl adCbIpanmy
JHCoHE IC HCYP2I3Y HOPMANAPLIH KONOAHY 6enicinoe OipblHeall com NPaKmuKaCcblH Kalblnmacmlpy
Macenenepi auKblHOayuibl O01bIN MadvLIAObI.

CONCEPT AND FEATURES OF RESOLVING INVESTMENT
DISPUTES UNDER THE LEGISLATION
OF THEREPUBLIC OF KAZAKHSTAN

Akimbekova Meruert Aminovna
Senior-lecturer of Adilet Law School, Caspian Public University
master of law science, Almaty, the Republic of Kazakhstan

Keywords: investment dispute, court, jurisdiction, proof, investment relationship.

Abstract. The creation of investment legal proceedings is an innovation for Kazakhstan and
has no analogues in the post-Soviet space.

As part of the judicial and legal reform, a specialized judicial Board of the Supreme Court of the
Republic of Kazakhstan has been established. its competence includes consideration of investment
disputes involving large investors under the rules of the court of first instance and review of judicial
acts of the Astana city court in civil cases with the participation of other investors.

Investment litigation involves imperfection and ambiguity of legislation in terms of terminology
and legal structures of such concepts as» investmenty, » investory, » investment activity», » investment
dispute « for the purposes of legal proceedings.

These disputes are characterized by a variety of categories of cases that were previously
considered in specialized economic courts both in the order of claim and special claim proceedings.

Due to the lack of clear concepts and criteria in the legislation, as well as a single register
of investors, the main problem in judicial practice was the definition of the concept and status of
an investor, investment activity, investment dispute, and the differentiation of the category and
Jjurisdiction of cases.

The main objective of investment litigation is to ensure effective protection of the rights and
legitimate interests of investors and increase their confidence in the national judicial system.

In this regard, the issues of delineating the jurisdiction of disputes involving investors and the
formation of uniform judicial practice in the application of procedural rules are crucial.
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Jlroboe pneno, paccMaTpuBaeMoe B CyIe,
MOKHO OTHECTH K paspsay «TsDKeIbIx». Moxk-
HO C YBEPEHHOCTBIO CKa3aTh, 4TO, OyJIb MHAYeE,
Jeno He jgouwio Obl g0 cyma. Ho maxke cpeau
ATHUX JI€J1 MO>)KHO BCTPETUTDH TaKHe, KOTOPhIE IO
CBOEH «TSKECTUY HAMHOTO ONEPEKAIOT OCTab-
Hble. Ha Han1 B3mIs1, K TAKUM JieJIaM OTHOCSATCS
MHBECTUILIMOHHBIE CTIOPBHI.

[Tonaraem, 4TO CJIOKHOCTH MHBECTUIIMOH-
HBIX CIIOPOB MOKHO OOBSCHUTH:

- pa3HOOOpa3reM HHBECTUIMOHHBIX CIO-
pOB;

- HeIOCTaTouyHOM CcHOPMUPOBAHHOCTHIO
Cyne0HOM MPaKTUKU MO0 MHBECTUIIMOHHBIM CITO-
paM BCIIEACTBHE PETYISPHBIX H3MEHEHUH W
peoOpa3oBaHuil 3aKOHOIATENIbCTBA;

- 3HAYUTEJBHBIM YHCIOM HOPMAaTHUBHBIX
MIPABOBBIX AKTOB, PETYIUPYIOIINX MHBECTHUIIH-
OHHbIE OTHOIIEHUS, KOTOPbIE 3a4acTyI0 MPOTH-
BOpEeYar APYT APYTY.

[Ipu 5TOM, HECMOTpsI Ha UMeIOIIeecs KO-
JMYECTBO HMCCIIEAOBAaHUM, TaK WM WHA4e CBS-
3aHHBIX C MHBECTHIIMOHHBIMU CIIOPaMH JI0 CUX
Mop He HaijeH M0CTaTOYHO A((HEKTUBHBIN Me-
XaHU3M UX CBOEBPEMEHHOTO M CIPABEIJINBOTO
pa3pelleHus, YTo OCTABIISET MPOCTOP AJist Oymy-
IIMX HAYYHBIX U3bICKAaHUH.

Bo3HUKHOBEHHE CIIOPOB MEXKIY YydacT-
HUKaM{d HWHBECTUIMOHHON JESTEIbHOCTH, B
npuHLKIE, Hen30exHo. [laxke ecrmu CTOpOHBI
CTPEMMJIUCh MaKCUMaJIbHO O0eCeuuTh HaJlje-
JKalllee HMCIOJTHEHHe 0053aTeNbCTB, PUCKOBBIM
1, KaK [PaBUIIO, JOJITOCPOUYHBIN XapaKTep HHBe-
CTUIIMOHHOM JN1eATeIbHOCTU MPeIoNpeessioT
OOJBIIIYI0 CTENEeHb BEPOSTHOCTH HapyIlleHUs
CTOpOHaMHU CBOMX oOsi3atenbeTB. M Torma mo-
CTpaJiaBIasi CTOpPOHA CTPEMUTCS BOCCTAHOBUTD
CBOM HapyIlICHHbIE MIpaBa, NOJYyYUTh BO3MeIle-
HUE, KOMIICHCALIUIO 3a IOHECEHHbIE MOTEpPH.
AHaJIN3 OCHOBHBIX MOJIO)KEHUH JEHCTBYIOIIETO
3aKOHOAATENbCTBA, TMOCBSILEHHBIX OCOOEHHO-
CTSIM pa3pelieHUs] WHBECTULMOHHBIX CIIOPOB,
MO3BOJISIET BBLACTUTh KPYr OCHOBHBIX IPO-
6nem. Bo-mepBbIX, HEOAHO3HAYHOCTh TPAKTOB-
KM CaMOTO MOHSTUS «AHBECTUIIMOHHBIN CIIOPY.
Bo-BTopbIX, mpobiema onpenenaeHus MoACYIHO-
CTH 10 UHBECTUIIMOHHBIM CIIOPaM.

[Ipesxxne yem HavaTh aHalu3 MPOLECCY-
albHBIX OCOOEHHOCTEW PACCMOTPEHHUs U pas-
pellleHrsT MHBECTHIIMOHHBIX CIIOPOB, CIEAYeT
BKpAaTIie paCCMOTPETh BOIIPOC O MOHSATUU UHBE-
CTUIIMOHHOTO criopa. JlaHHbBIN BONPOC SABIISIETCA
OYEHb 3HAUYUMBIM ISl TIOCTIEAYIONIETro Ompee-
JICHUS] TIOACYIHOCTH MHBECTHIIMOHHBIX CIIOPOB
U CXOJHBIX C HHUMH CIIOPOB, BBITEKAIOUINX W3
MHBECTUIIMOHHBIX MPABOOTHOLIEHUH, KaK Baxk-

HOTO 3Tara B MPoIecce pa3pelieHus cropa.

Hcxons W3 moHMMaHUS Cropa, Kak B3auM-
HOTO MPUTSA3AHMS HECKOJIBKUX CTOPOH Ha OAMH
1 TOT 5k€ OOBEKT, pa3perraeMoro B CyeOHOM I10-
psaKe, MO UHBECTHUIIMOHHBIM CIIOPOM B COOT-
BeTCTBHH C 1. 1 cT. 296 [IpennpuHumarenbcko-
ro xogekca Pecryonuku Kazaxcran (jmanee mo
tekcty 1K PK)! ipunsaTo paccmarpuBaTh CIiop,
BBITEKAIONINI M3 JIOrOBOPHBIX 0053aTENbCTB
MeX/y UHBECTOpaMH, B TOM YHCIIE KPYIHBIMH
MHBECTOPaMH, U TOCYJapPCTBEHHBIMH OpraHaMH
B CBSI3U C MHBECTUIIMOHHOM 1€ATEIbHOCThIO UH-
BECTOpA.

[IpenMeToM HMHBECTUIIMOHHOIO CIOpa MO-
KET TIOCTYXUTh JH00as KOH(MIMKTHAs CHUTya-
11sl, CBSI3aHHAsl C MHBECTUIIMOHHOM e TeIbHO-
CTBIO UHBECTOpA.

B ropuauueckoil nureparype B OTHOIIIE-
HUU JIaHHOTO TOHSTHS BO3HHUKAIOT JUCKYCCHH
[1;2;3;4]. Tak, nanpumep, M.K. CyneiliMmeHoB
CUMTAET, YTO MOHSATHE WHBECTUIIMOHHOTO CIIO-
pa, npexycmorpenHoro B 1. 1 ct. 296 TIK PK
MIPOTUBOPEUUT TOJOKEHUSIM MEXKTYHAPOIHBIX
JIOTOBOPOB, partuuIMpoBaHHbIX Pecmy0mnu-
koi Kazaxcran. Tak, MHBECTULIMOHHBIN CIIOP
BO BCEX MEXIYHapOAHBIX JIOTOBOpax oOmpene-
JSeTCS KaK CIOp HMHBECTOpa C roCydapCTBOM
10 BCEM BOIIPOCAM, CBSI3aHHBIM C MHBECTHUIIH-
SIMH, HE TOJIBKO BBITEKAIOLIUM U3 JOTOBOPHBIX
otHomeHud  (Bammnrronckas — KonBeHus,
JIBYCTOPOHHHME WHBECTULIMOHHBIEC COTJIAIICHHUS
Kazaxcrana ¢ npyrumu ctpanamu, JloroBop k
DHepreTudeckon XapTuu u npyrue). Mckmrode-
HUE U3 MOHATUS «MHBECTULIMOHHBIN CIIOP) BHE-
JIOTOBOPHBIX CIIOPOB, BO3HUKAIOIIUX IO TOBOY
WHBECTULIMH MEXJy WHBECTOPOM M TocCyaap-
CTBOM - 3TO CE€PbE3HBII HEIOCTATOK MPUBEACH-
HBIX MOJokeHui. Kpome Toro, u3 ykazaHHOTO
OTpe/ieNICHUs CIIEAYET, YTO K UHBECTUIIMOHHBIM
CIIOpaM OTHOCSITCSI CIIOPBI M@Ky MHBECTOPOM
U TOCYAapCTBEHHBIM opraHoM. CiienoBaTenbHo,
CIHOpBI, BO3HUKAIOLIUE MEXKIYy HWHBECTOPOM U
rocyaapctBoMm, cT. 296 TIK PK He oTHeceHbI k
KaTeropuu MHBECTULIMOHHBIX [1].

A. CanpgpiOaeBa Takxke MOIIEPKUBACT TOU-
Ky 3penust M.K. CyneiimeHoBa 1 OTMEYAET, YTO
«HE BCETJIa MHBECTUIIMOHHAS JeSTeIbHOCTh OC-
HOBaHa Ha JIOTOBOPE MEXAYy UHBECTOPOM H TO-
CyIapCTBEHHBIMHU OpraHamm» [2].

A.T. KenxkebaeBa B CBOIO odepeib Mpe-
Jaraet u3MeHuTh Hopmy 1. 1 cT. 296 I'TIK PK
U W3JIOKUTH €€ B cienyromeil penakuuu: «M1H-
BECTULIMOHHBIM CIIOPOM SIBJISIETCS CIIOP, BBITE-
KaOIMH U3 JOTOBOPHBIX 0053aTENbCTB MEKIY
WHBECTOPAaMH, B TOM 4YHCIIe€ KPYIHBIMU HHBE-
CTOpaMH, U TOCY/IapCTBEHHBIMU OpTraHaMu WU

! Ipeonpunumamenvcruii kooexc Pecnyonuxu Kaszaxcman om 29 oxkmsops 2015 cooa Ne 375-V 3PK // «Kazax-
cmanckas npasoa» om 03.11.2015 2., Ne 210 (28086); «Eeemen Kazaxcmany 03.11.2015 xc., Ne 210 (28688), Beoo-

mocmu [lapnamenma PK 2015 2., Ne 20-111, cm. 112

Becrnuxk UHcTHTYTA 3aKOHOAATEIBCTBA M IPaBOBOI HH(opManun PK

Nel (59) - 2020 29%




CyObeKTaMM KBa3UTOCY/IapCTBEHHOT'O CEKTOPA B
CBSI3M C MHBECTUIIMOHHOM N1€ATEIbHOCThIO MH-
BecTopa» [3].

[To muenuto A. Maiikn6aeBoii MOHSATHE WH-
BECTUIMOHHOTO CIIOpa HAMpPsIMYIO CBSI3aH C BO-
MPOCOM TOJICYTHOCTH [4].

Mpbl MONHOCTBIO TPHUAEPKUBAEMCS MHE-
HHS O TOM, 4TO IojioxkeHus crtarbu 296 11K PK
TpeOyIOT epecMoTpa 1 COBEPILIEHCTBOBAHMS, B
TOM YHCJIE C YYETOM MEKIYHAapOAHBIX JOTOBO-
poB, paruduimpoBanHbix Pecnybmukon Kazax-
cTaH [5].

[Ipexkne yem mepeilTu K BOMpPOCY O Mpo-
LECCYaJbHBIX OCOOEHHOCTAX MPOLEAYpHl pac-
CMOTpPEHHUS] M pa3pelleHuss WHBECTUIIMOHHBIX
CIIOpOB, CIIEAYET cKa3aTh O TOM, YTO B COOTBET-
cTBUU C TyHKTOM 2 ctarbu 13 Konctutynuu Pe-
cnyonuku Kazaxcran kaxJIoMy rapaHTHpyeTcs
cyzmeOHas 3alImTa ero mpas U cBoOO’.

Cornmacuo aevicteyromiemy I'TIK PK® un-
BECTUIIMOHHBIE CIIOPHI PACCMAaTPUBAIOTCS B CY-
neoHoM Topsiike. CyneOHBIN MOPSIIOK PaccMo-
TPEHHs] WHBECTULMOHHBIX CIOPOB Majo 4YeM
OTJIMYAETCS OT MOPSAIKA PACCMOTPEHHUS OCTaNb-
HBIX UCKOB. [IpaBuna oOparieHusi ¢ HCKOBBIMU
TpeOOBaHUSIMU B Pa3IMYHBIE CyAbl U PACCMO-
TPEHHE JIeJ B HUX ONpeestoTes | paxkaanckum
npolieccyaabHbIM KojiekcoM PecmyOmuku Ka-
3axctaH. OOpallieHue B Cy/l HOCHUT 3asBUTEINb-
HBII XapakTep IMyTeM MOoJayu UCKa, 3asBICHUS,
coliepyKaImux OOCTOSATEIHCTBA U 00OCHOBAHUS
BO3HUKHOBEHUS] HHBECTUIIMOHHBIX criopoB. [To-
Jada Jr00To W3 Ha3BaHHBIX OOpaIIeHU B Cy/I
JIOJKHA COOTBETCTBOBATh ycTaHoBIeHHOM ['TIK
PK npomnienype, kotopasi, cpeny mpodux Tpedo-
BaHUH, M0 00LIEMy IPaBUITy MIPEeIyCMaTPUBACT
yIUIaTy TOCYIapCTBEHHON MOLUIHHEI.

Cornacio 4.1-1 c¢1.149 T'TIK B kauecTBe
MOATBEPXKIAAIOMINX IOKYMEHTOB K HCKOBOMY 3a-
SIBIICHUIO (3asIBJICHUIO) B 00S3aTEIIBHOM MOPS/I-
K€ JIOJDKHBI OBITh MTPUJIOKEHBI:

1) xonmuu JOTOBOPOB Ha OCYIIECTBIICHUE
WHBECTUIMH, 3aKIIIOYEHHOTO MEXI1y HWHBECTO-
POM U YIOJHOMOYEHHBIM TOCYIapCTBEHHBIM
OpraHoMm;

2) IMOKYMEHTBI, MOATBEPKIAIOIINE HHBE-
CTUIIMOHHYIO JeSITeIbHOCTh HWHBecTopa (pa-
0oure MporpaMMbl U OTYETHI O BBHIMOJIHEHHUU
KOHTPAKTHBIX yCIOBUI, HHBECTUIIMOHHBIE MPO-
TPaMMBbI U IPyTHE);

OTtcyTcTBHE yKa3aHHBIX JIOKYMEHTOB CO-
rmacHo m.2) n.1 ct.152 I'TIK PK Bneuer Bo3-

%’ AzamammulK HcIHe az3amammeolk ic Heyp2izy KyKblebl

BpaT TMOJIAaHHOTO MCKOBOTO 3asiBICHUS (3asiBiie-
HUSI) CO BCEMH MPUIIOKEHHBIMU JTOKYMEHTaAMH.
[Tocne ycTtpaHeHUs BBISBIEHHBIX HEIOCTATKOB
3asiBJICHUE MOYKET OBITH MOJAHO BHOBb.

Hcrbl HE coOmronaroT 3TH TpeOoBaHUs HA
CTa MU MOIaYH UCKOB B CyJl IEPBOM WHCTAHIIUH.

Tak, BepxoBueiM cymom PecnybOmuku Ka-
3aXCTaH OTMEHEHO 3 omnpeeseHus cyaa r. Acra-
Hbl (HBpIHE cya. T. Hyp-Cynran) o HemoxcyaHo-
CTH JIeNa, MIOCKOJIBKY HHBECTOPHI TOJIBKO B CYJIE
amneJUIAIIMOHHON WHCTAHIIUU TPEACTaBUIN JO-
Ka3aTelIbCTBa, TOATBEPKIAIOIINE CTATyC U pa3-
MEp BIIOKEHHBIX HHBECTHIINI®.

BepxosabiM cyom Pecriyonuku Kazaxcran
MPOBEJICHA pa3bsCHUTENbHAs padora 00 00s-
3aHHOCTH UCTIIOB OOOCHOBAHHS B MCKOBOM 3a-
SIBJICHHMHM CBOETO CTaTyca M TMOJCYIHOCTH Jieja.
Opnako Takoe TpeOoBaHUE 3aKOHOJATEIHHO
HE 3aKpervIeHO, YTO BJeUeT O0s3aHHOCTH CyJia
CaMOCTOSITEJIPHO BBISICHATH 3TH BOIPOCHI Ha
CTaJUU TOATOTOBKH JieJia K CylneOHOMY pa3owu-
paTeNbCTBY, TMOCKOJIBKY HapyIICHUE TPaBUII
MOJICYTHOCTH JIeJia BJIeYeT Oe3yCIIOBHYIO OTMeE-
HY pelIeHUsI.

B nmanHOM CBSI3W, MBI MOJHOCTBIO MOJJIEP-
xuBaeM npeiokenne JXK.C. EmobaeBa o Tom,
YTO C IEJbI0 YCTPAHEHUs PA3JIMYHOTO TOJKO-
BaHMS BBINICYKA3aHHBIX HOPM HEOOXOIMMO
MOJITOTOBUTH creranbHoe HopmaruBHOE T0-
craHoBienue BepxoBHoro Cyma PecryOmuku
Kazaxcran, rue nate cygamM COOTBETCTBYIOIIHE
pa3bsACHEHHMsI, YTO Oy/leT CIoCOOCTBOBATh Ipa-
BWJIBHOMY U OOBEKTUBHOMY PACCMOTPEHHUIO T
C y4acCTHEM WHBECTOPOB. 3aKOHHBIC U CITPaBE/I-
JIUBBIE PEIICHHS BHOBb CO3JIaHHBIX CYIEOHBIX
WHCTaHIUA 1O JieJlaM JaHHOW KaTeropuu Io-
3BOJISAT C(HOPMHUPOBATH Y MHBECTOPOB JOBEpUE
K cynebHol cucteme Kaszaxcrana, 4To camo 1o
cebe OyzeT crmocoOCTBOBATh YITYUIICHHIO WHBE-
CTUIIMOHHOTO KJIMMaTa B CTpPaHE B 3TO HEIPO-
croe Bpems [6].

B a0l cBSI3U ipeiaraeTcst BKIIOYUTH TaH-
HOE TIOJIO)KCHHE B HOPMATHBHOE TTOCTAHOBIIE-
HHE.

B Pecniy6niuke KazaxcraHn B COOTBETCTBUU C
nonoxxkeansMu I'TIK PK mHBecTHITMOHHEBIE CIIO-
pPBI pacCMaTpUBAIOTCS CYJIOM, @ UMEHHO CYJIOM
ropona Hyp-Cynran, a Takxe BepxoBHBIM Cy-
nom PecniyOnuku Kazaxcras.

B cootBercTBHM ¢ u. 4 cT. 27 I'TIK cyx ro-
pona Hyp-CynTtan mo mpaBuiaM cyjia mepBoit
WHCTAHIIMKM PacCMaTPUBACT M pa3peliaeT rpax-

2 Koncmumyyus Pecnybauxu Kazaxcman npunsama na pecnyonuxanckom pegpepenoyme 30 aseycma 1995 2o00a //
Beoomocmu Iapnamenma Pecnyonuxu Kaszaxcman, 1996 2., N 4, cm. 217.

Ipadicoanckuii npoyeccyanshotii kooexc Pecnyonuxu Kaszaxcman om 31 okmsops 2015 eooa Ne 377-V 3PK //

«Kazaxcmanckas npasoay om 03.11.2015 2., Ne 210 (28086), «Eeemen Kazaxcmany 03.11.2015 ac., Ne 210 (28688);

Beoomocmu Iapnamenma PK 2015 2., Ne 20-VI, cm. 114.

0606w enue cyoebHoll NPakmuku o paccMompeHuIo epaxcOaHCKux 0el no UHeeCmuyuoruvim cnopam 3a 2016-

2017 200wt // https://sud.gov.kz.
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JAHCKWE JeNla 10 WHBECTULHMOHHBIM CIOpaM,
KpoMe Jien, nojcyaubix Bepxosaomy Cyny Pe-
cnyonuku Ka3zaxcran, a Takke 1O MHBIM CIIO-
pam MeXIy MHBECTOpaMH U TOCYIapCTBEHHBI-
MU OpraHaMu, CBS3aHHBIM C MHBECTHIIMOHHOM
JIESITEIbHOCTHIO HHBECTOPA.

Cyn ropoga Hyp-Cyntan paccmarpuBaet
CIIOpBI, CBSI3aHHBIE C 3aKIIOUEHUEM, U3MEHEHH-
€M, pacTOpP>KEHHEM UHBECTULIMOHHOTO KOHTPAK-
Ta, CIOPHI O BO3BPAIICHHH TOCYIapPCTBEHHBIX
HATYPHBIX TPAHTOB, CyMM HaJIOTOB U TaMOYKEH-
HBIX TOIUIMH, OT YIUIaThl KOTOPBIX HWHBECTOP
OBLI OCBOOOXKIEH B COOTBETCTBHU C MHBECTH-
IIMOHHBIM KOHTPAKTOM, CIOpbI 00 0OasoBa-
HUM JIEUCTBUI HAJIOTOBBIX M WHBIX KOHTPOJIH-
PYIOIIMX OPraHOB MO JTOHAYUCIICHUIO HAJIOTOB U
MHBIX TUIaTeXeW Mo pe3ylibTaraM OCYIIECTBIIe-
HUSl THBECTUIIMOHHOM JIeATENbHOCTH.

Cornacno crt. 28 I'TIK PK BepxoBnbiii Cyn
Pecny6onuku Kazaxcran paccMarpuBaeT U pas-
pelIaeT no npaBuiaM cyja rnepBoil HHCTaHIIMH
rpa)x/JIaHCKHE Jeia 10 WHBECTUIMOHHBIM CIIO-
paM, CTOPOHOW B KOTOPBIX SIBJISECTCS KPYMHBIN
MHBECTOP.

B ropunnueckoil nuteparype BCTpeUaroTCs
MHEHHsI 0 ToM, uTo BepxoBusiit Cyn PecryOmm-
ku KazaxcTaHn He JOJKeH paccMaTpuBaTh MHBE-
CTUIIMOHHBIN CIOP, CTOPOHOM B KOTOPBIX SBJIS-
eTcs KpynHbIii uaBecTop [1; 2;7].

B 57011 cBsI3M, B LIETAX HEOMYIIEHUS YIIIEM-
JICHUS TIpaB KPYIHBIX WHBECTOPOB Mpeiaraem
BHecTu u3mMeHeHus B I'TIK PK o0 uckirouennn
MOPSAIKA PACCMOTPEHUSI MHBECTUIIMOHHBIX CITO-
POB IO MEPBOM MHCTAHIIMU B BepXxoBHOM cyne
Pecny6nuku KazaxcraH.

He MeHnee BaxXHBIM SBIISIETCS BOIIPOC OIpe-
JIeNIeHUs TpeaMeTa JOKa3blBaHUS M J0Ka3a-
TenbeTB. Onpenenenye npeaMeTa JoKa3bIBaHHs
[0 WHBECTUIMOHHBIM CIOpaM JOJKHO OCy-
HIECTBIIATHCA UCXO/IS U3 COAEpPKaHHS HOPM Ma-
TEPHUAJILHOTO MIPaBa U ¢ YYETOM cyAeOHOil mpak-
TUKH, KOTOpasi B Psijie CIIy4aeB KOMIIEHCHUPYET
po0OesTbl B MPAaBOBOM PETYIHPOBAHUH.

PaccMoTpenue HHBECTULIMOHHBIX CIIOPOB
B psijie cllydaeB TpeOyeT clenuaabHbIX MO3Ha-
HUH, B CBA3M C 4YeM OOBEKTHBHO BO3HHKAET
HEOOXOJMMOCTh B MPHUBICUEHUHU K Y4aCTHIO B
elie CoelUaIncToOB. B cOOTBETCTBHH C 4. 8 CT.
77 TTIK npu pacCMOTPEHUH WHBECTUIIMOHHBIX
CIIOPOB Cy/ BIIPaBe 3allpallliBaTh 3aKIIIOYCHHE
CHEUAINCTOB MeXIyHapOoJAHOTO COBETa MpH
BepxoBaoMm Cyne Pecryonuku Kazaxcran.

MexayHaponsblii coBeT npu BepxoBHOM
cyne Pecriyonuku KazaxcraH - KOHCYJIBTaTUBHO
- coBellaTeIbHbIH OpraHoOM IO BOIMPOCAM CO-
BEPIIICHCTBOBAHUS CUCTEMBI TipaBocyaus - Uie-

Hbl Mex1yHapoaHoro cosera npu BepxoBHOM
cyne Peciyonuku Kazaxcran — 3To crienmaniu-
CTBI, IMEIONIHE OOJIBIION OMBIT MPAKTHYECKON
paboThI, aBTOPHUTET B IOPUINYECKUX KpYTax,
MMEIOIIHE YUEHYIO CTEIeHb JIOKTOpa WJIA KaH-
TujaTa IOPUINYECKUX HayK, WHOT/IA TaKXkKe Ty
WU MHYEO PYKOBOJISTITYFO JTIOJDKHOCTb.

Cormacuo craree 63 I'TIK PK mokazaresnn-
CTBaMH TI0 JIeTy SIBJISIOTCS TIOJyYCHHBIE 3aKOH-
HBIM CITOCOOOM CBeZIeHUS O (pakTax, Ha OCHOBE
KOTOPBIX CY/1 yCTaHABIMBAET HATMYNE UITH OTCY T-
CTBHE OOCTOSITENILCTB, 000CHOBBIBAIOIINX TpE-
OOBaHMS U BO3PAKECHHUS CTOPOH, a TaK)Ke MHBIX
00CTOSTENIBCTB, UMEIOITUX 3HAYCHUE IS TIpa-
BHJIBHOTO PAacCMOTPEHUS U pa3pelieHus Jena.

Ceenenusi o0 (aktax MOryT OBITH TIOJY-
YEHBI U3 OOBSICHEHHI CTOPOH W TPETHHX JIHII,
MOKAa3aHWIl CBUJETENCH, 3aKIIOYEHUM SKCIep-
TOB, BEIIECTBEHHBIX JI0KA3aTEIbCTB, MPOTOKO-
JIOB TPOIIECCyalbHBIX AEHCTBUM, MPOTOKOJIOB
CyneOHBIX 3acedaHuil, ayauo-, BUICO3AIUCEH,
JAHHBIX, TOJTYYEHHBIX ITyTEM HCIOJIb30BaHUS
CHUCTEM BHJICOKOH(EPEHIICBSI3H, OTPAKAFOIINX
XOJl ¥ pe3yJbTaThl MPOIECCYabHbIX JICHCTBUM,
M UHBIX HCTOYHHUKOB.

Mpe1 Buaum, yto I'TIK PK He Ha3bIBaeT cpe-
M JI0KA3aTeJILCTB 3aKIIOYECHHE CIIEI[HATNCTA.
bonee toro, cratesa 77 I'TIK PK He pernamen-
TUPYET TOPSAOK, IIeJIb BBI30BA CIEIUATHUCTA,
MOPSIZIOK M OYEPENHOCTH €0 J0mpoca, (GopmbI
€ro KOHCYJIbTallHi.

Kak mpaBuio, npu BOZHHKHOBEHHWU HEOO-
XOMMOCTH Cyll oOpamaercs ¢ ouIrasbHbIM
3aMpoCcoOM K CHEIUAUCTY, BKJIIOYAsl B 3aIpoc
KOHKPETHO C(OPMYTUPOBAHHBIC BOMPOCHI IO
WHTEpECYyIOlel TeMaTHKe W Tpuiaras K 3a-
MPOCy HEOOXOMMMBIC IJISI WCCIASAOBAHMS J0-
KyYMEHTHI. Pe3ynbrarom sIBIsIeTCS MHUCbMEHHOE
3aKJIIOYCHHE, TIPENICTaBlIeHHOoe cymay. Hammume
MMUCHBMEHHOTO 3aKJIFOYEHHUS CIENHAINCTa Ha
JTamne TOATOTOBKH Jiefla K CyleOHOMY pa3ou-
paTeNbCTBY IO3BOJSIET eMy OoJiee MpeaMETHO
OTIPEIICITUTH TPEIMET CITOpaA.

[TonpITO’KMBasg  BBIIMIECKA3aHHOE  MOXKHO
YTBEPK/1aTh, YTO MHBECTUIIMOHHBIE CITOPHI SIB-
JISTFOTCSL CYIIECTBEHHBIM 3JIEMEHTOM HWHBECTH-
IMOHHBIX MpaBoOoTHOMIEHU. Ho mipu 3ToM pas-
pelieHue WHBECTHIIMOHHBIX CIIOPOB OCTACTCS
BEChMa 3aTPYIHEHHBIM IPOIIECCOM, MOCKOJIBKY
3aKOHO/IATEIBCTBO, PETIAaMEHTHUPYIOIee JaH-
HBbIE MPABOOTHOIIEHHUS, OOUIUPHO W HECOBEP-
IIEHHO, a CyAcOHasl MpaKTHKa He BhIpaboTalia
€IMHOO0OPA3HOTO MOAX0/Aa K TAKUM JICIIaM.

Bonpmyro Hagexay oxumgaeM OT TeX Tep-
CIIEKTHUB, KOTOphIe ObLTM 03By4eHBI Ilpencena-
teneM BepxoBuoro Cyna PecnyOmuku Kazax-

3 [onoxcenue o Medcoynapoonom cogeme npu Bepxoenom Cyode Pecnyonuxu Kazaxcman // https.//sud.gov.kz/rus/
content/polozhenie-mezhdunarodnogo-soveta-pri-verhovnom-sude-respubliki-kazahstan.
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ctaH K. AcanoBbiM Ha 31-M 3aceqanuu Coera
MHOCTPAaHHBIX HWHBECTOpoB mpu I[lpesumenrte
CTpaHbl, KOTOPBIA OTMETWJ, YTO «CHEIHalb-
HOUM MHBECTHIIMOHHOU koyuterueit B 2018 romy
paccmorpeno 40 nen, 74% W3 HUX — 3TO UCKHU
MHBECTOPOB, COCTOSIBIIMECS B WX TOJNB3Y pe-
menust 38% na 62,5 muH. gomiapos CIIA. B
CBOEM BBICTYIUICHUH OH IMOJEIUICS OyTyIIMH
NEePCIEeKTHBAMHU O CO3aHUU CMapT-CyHOB, KO-
TOpBIE HCKIIOYaT HEOOXOAMMOCTH MPOBEICHUS
JMIITHUX TPOLEAYp, OIOPOKpPATHIO, OYepenu, a
cyzie0HbIE TIPOIECCH IEPEUYT B BUPTYaJbHOU
PEXUM, UTO B CBOIO OYepeNb MOBIHUSIET HA CO-
KpalleHUe ypOBHS Koppynuumw» [8].
PaccmoTpenHbie mporeccyanbHble 0COOeH-

%’ AzamammulK HcIHe az3amammeolk ic Heyp2izy KyKblebl

HOCTHU pa3pCHICHUA NHBCCTUIIMOHHLIX CIIOpax B
CyZle TO3BOJIAIOT MPUNUTH K BBIBOLY O TOM, YTO
IpoIeCCyabHBIN TOPSIOK TAaKOTO pa3perieHHs
BKJIFOYACT TPHU OCHOBHBIC CBA3AHHBIC MCIKIY
coboii crtanuu, (MOATOTOBKA W HAampaBlieHHE
HCKOBBIX TpeOOBaHMIA, PACCMOTPEHHUE Jiela B
cyzne, BbIHECEHME M OQOpMIIEHHE CyaeOHOro
pelIeHHsI) MPOXOXKICHHE KAKIOH M3 KOTOPBIX
SIBJISIETCSI BECbMa CJIOKHOM MPOLEAYPOH ISt
Y4acCTHHUKOB. Takke BBI3BIBACT OOJBIINE CIOXK-
HOCTH WCIIOJIHEHHE BBIHECEHHOTO CYIEeOHOTO
pemenus. Bece ot oOcrositenscTBa TpeOyOT
HEMEJUIEHHOTO COBEPIICHCTBOBAHMUS 3aKOHO/A-
TCJIIBCTBA, MPUMCHACMOI'O B pa3pClICHUN MHBC-
CTUIIUOHHBIX CITOPOB.
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CYJIEBHBIN [MTOPSIJIOK OBKAJIOBAHUSA JIEUCTBUM
WJIM BE3JIEUCTBUIA CYIEBHBIX UCTIOJTHUTEJEA

AxumoOexoBa Canga AMHHOBHA
Axademuueckuil npogpeccop Boicuieti wikonst npasa «9dinem» Kacnuiickoeo obuecmeennoco
VHUGepcumema, 0OKmop 10puoUtecKux Hayx, . Aimamot, Pecnybiuxa Kazaxcman

Knroueewie cnoea: cyoedbHwlll ucnoiHumens, cyo, 3aa6Umelb, 83blCKAMeb, O0AHCHUK, 00dica-
Jl08anue 0etcmeaull.

Annomayun AxmyanoHvle npodiembl, C8A3aAHHbLE C UCHOIHEHUEM CYOEOHbIX aKMO08, HAX00AM-
¢ 6 noje 3peHus cyoedonvix opeanos. B Pecnyonuxke Kasaxcman 6 cgpepe ucnonnumenvrno2o npo-
U3800CMBA C KAANCOLIM 2000M pACHmem KOIUYeCma0 cyO0eOHbIX aKmo8, NOOIeHCaujux UCnOIHEeHUIO.

3nauumenvrasn Hazpy3Ka ompaxcaemcs Ha kayecmee pabomol cy0eOHbIX UCNOIHUmMeNell no Ka-
AHCOOMY OMOENbHOMY UCHOTHUMETbHOMY NPOU3800cmay. Buecme ¢ mem, cyoebmwviii ucnoiHumens,
0e3ycno6Ho, 00513aH cosepuLams UCNOTHUMENbHbIE 0CUCMBUsSL 8 CIPOSOM COOMBEMCMBUNU C 3AKO-
HOM U He YueMisimb 3aKOHHbIX NPA8 U UHMEPecos cpaicoan U opeanu3ayuil, 3HaKOMumy CImopoHbl
UCNONHUMETbHO20 NPOU3BOOCMEA CO BCeMU MAMepualamu 0end, paccCmampusams 3ds671eHUs U
xooamaiicmea cmopoH UCHOIHUMETbHO20 NPOU3B00CMEA.

Hecobntooenue cyoebnvimu ucnonrnumenamu mpebo8aHull O0eucmeyouezo 3aKoH00amelb-
cmea, eieuem 00#Cano8anue uUx 0eucmsautl 8 cyoeOHoM nopsoKe, 0J0KUMY, HAPEKAHUS CHOPOH
UCNONHUMENbHO20 NPOU3BOOCMEA.

B coomeemcmeuu ¢ mpebosanusamu cm. 13 Koncmumyyuu u cm.9 I pasxcoanckoeo kooexca Pe-
cnyoauku Kazaxcmar Kaxcowlii epanicoanun u iopuoudeckoe auyo umeem npaso Ha cyo0eoHyro 3a-
wumy ceoux npas, c60000 U 3aKOHHBIX UHMEPeCos.

B yensax obecneuenus eOuHooOpasHol NPAKmuKu paccmMomperust eparcoOaHCcKux 0el, Cesa3aH-
HBIX C 002canosanuem oeticmsuii cyooucnoinumeneti u npumenenus 3axona Pecnyonuxku Kazax-
cman «O6 UCNOTHUMETbHOM NPOU3BOOCHBe U cmamyce CYOeOHbIX UCHOTHUmene» cyoamu Ha
NOCMOSIHHOU OCHOBE AHANUIUPYIOMCS NPOOIEeMHble 80NPOCHL, BbI3bIEAIOUUE 3AMPYOHEHUs. 8 NO-
6CeOHe8HOl pabome.

COT OPBIHJAYUIBIJIAPBIHBIH OPEKETIHE HEMECE
OPEKETCI3AII'THE INATBIMIAHY TOPTIBI

AxnmoexoBa Canga AMHHOBHA
Kacnuii koeamowig ynusepcumeminiy « 90inemy» dHco2apuvl KYKblK MeKmMeOiHiy
aAKaOeMUsLIbIK NPOgeccopul, 3aH bLILLIMOAPbIHbIH OOKMOPbI,

Tyitin co30ep: com opblHOAYUWIBICHL, COM, OMIHIW Oepyuli, OHOIPIn anyuibl, bopbluKep, ic-ape-
Kemmepee uagblMOaH).

Annomayun. Com axminepin opvlHOaymeH OAUIAHbICIbL 03eKMi Macenenep com opeaHoa-
puinbiy Hazapuinoa. Kazaxcman Pecnyonukacvinoa amapyubliblk ic #Cypei3y CanacblHOa Hebll
Catibli OPLIHOANYEA HCAMAMBIH COM AKMINEPIHIY caHbl ocyoe.

Eneyni owcykmeme apoOip dcexe amyapyulblivlK ic HCypeizy OOUbIHUA COM OpPbIHOAYUbLIA-
DUIHbIY JcyMblc canacbina Oetnenenedi. COHbIMEH Kamap, com OpblHOAYWbICHL AMKAPYULbLIbIK
apexkemmepoi 3ay2a KAmMay CaUKeCmiKme Hcacayaa HcaHe azamammap MeH YiublMoapobly 3aH0bl
KYKbIKMapbl MeH Myooenepine HYKCaH Kelmipmeyze, amkKapyulbliblK iC HCYypei3y mapanmapbii
icmiy Oapuvlk MamepuanoapbiMer MmaHblCmulpyad, amKapyubLiblK iC HCYypeizy mapanmapsiibiy
apwvl30apvl MeH OMmIHIWmMepPIiH Kapayea MiHOemmi.

Com opvblHOayublIapblHblY KONOAHLICMARbL 3AHHAMA MAIANMAapbli CAKMAMAaybl 01apOblly
ic-apexemmepine com mapmioimMen wazblm dHeacayzd, co30ynoaza canyed, amKapyublLiblK ic HCyp-
23y mapanmapulHuly HAPA3bIILIRLIHA dKEN COAOVL.

Kaszaxcman Pecnyonuxacet Koncmumyyusicoinoiy 13-6a0vinbiy scone Azamammuix KOOEKCIHIY
9-6abvinbly manranmapvlia calikec apoip azamam nex 3ayo0bl Myjied 63 KYKbIKMApPbIH, O0CMAaH-
ObIKMApbl MeH 3aH0bl MyOOelepi COm ApKblibl KOPEay2d KYKblbl.

Com opbiHOGyWbIIAPBIHLIY dpeKemmepine WabiM Hcacayea OaulaHblCmbl a3aMammoik
icmepoi Kapayouvly OIpbiHeall NPAKMUKACHIH KAMMAMACHI3 emy HCaHe « AmKapyublivlk ic Hcypeisy
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JHCIHE COM OPLIHOAYULBLIAPLIHLIY Mapmebeci mypanvly Kazaxcman Pecnybnuxacvinvly 3anvii Kon-
OaHy MAKCAMbIHOA COMMAp KYHOEMIKMI HCYMbICIA KUbIHObIK, MY2bl3aMbIH NPOOLEMATbIK Macelle-
1epoi mypaxmol He2iz0e maadaiobwl.

JUDICIAL PROCEDURE FOR APPEALING ACTIONS
OR OMISSIONS OF BAILIFFS

Akimbekova Saida Aminovna
Academic Professor of Adilet Law School, Caspian Public University,
doctor of Law, Almaty, Republic of Kazakhstan

Keywords: bailiff, court, applicant, claimant, debtor, appeal of actions.

Abstract. Current issues related to the execution of judicial acts are in the field of view of
the judicial authorities. In the Republic of Kazakhstan, the number of judicial acts subject to
enforcement is increasing every year in the sphere of enforcement proceedings.

A significant burden is reflected in the quality of work of bailiffs for each individual enforcement
proceedings. At the same time, the bailiff, of course, is obliged to perform enforcement actions in
strict accordance with the law and not infringe on the legitimate rights and interests of citizens and
organizations, to acquaint the parties to the enforcement proceedings with all the materials of the
case, to consider applications and petitions of the parties to the enforcement proceedings.

Failure to comply with the requirements of the current legislation by bailiffs entails appealing
their actions in court, red tape, and complaints from the parties to enforcement proceedings.

In accordance with the requirements of article 13 of the Constitution and article 9 of the Civil
code of the Republic of Kazakhstan, every citizen and legal entity has the right to judicial protection
of their rights, freedoms and legitimate interests.

In order to ensure uniform practice in civil cases involving appeals against the actions of
court executors and the application of the Law of the Republic of Kazakhstan «On Enforcement
Proceedings and the Status of Enforcement Agentsy, courts constantly analyze problematic issues

that cause difficulties in their daily work.

OObecrieueHre BEpXOBEHCTBA 3aKOHA U TIO-
BBIIICHHE KOHKYPEHTOCIIOCOOHOCTH  HAIHO-
HaJIbHOW MPABOBOM CHUCTEMBI SIBISIOTCA OAHUM
U3 BAOKHEWIIMX YCIOBHM BXOxzaeHus Kaszax-
CTaHa B TPUIIATKY Pa3BUTHIX cTpaH mupa. He-
COMHEHHO, TpeOyercs MpUIOKEHUE YCUIIHM,
HaIPaBJICHHBIX HA PAa3BUTHE U COBEPIICHCTBO-
BaHUE CHUCTEMBI IIpaBocyaus. B aTom minane He
0e3 BHUMaHUs OcTaeTcs U cepa MCIOTHEHHS
CyneOHBIX aKTOB, MO TOW MPUYMHE, YTO OHA
NpUIACT WHBECTHIIMOHHYIO  TPHUBJICKATEIIb-
HOCTb Halllell cTpaHe W yao0cCTBa /sl BEACHUS
paznuuHoro OusHeca. be3 cBoeBpeMEHHOrO,
00513aTeIbHOT0 M HaJJIEKAILEro HMCIOIHEHUS
Cy/lIeOHBIX aKTOB HE MOXKET OBITh U PEYH O BBI-
COKOM aBTOpPHUTETE CyJAEOHON BETBM BJIACTU U
HOBBILIEHHONH KOHKYPEHTOCIIOCOOHOCTH Hallu-
OHAJILHOW ITPABOBOM CUCTEMBI.

B Pecnybnuke Kaszaxcran npuHumarorcs
pa3liuyHble MEphl O KapAUHAIHHOMY pelie-
HUIO BOSHUKIIUX HA MPAKTHKE UCTIOTHUTEIHHO-
r'o MIPOU3BOACTBA NMPOOJIEM U MCIIPABICHUIO J10-
MyIIEHHBIX B CBS3U € ATUM omuOoK. Borpocam
UCTIOJTHCHHMSI CY/ICOHBIX PEIICHUN U JIPYTUX HC-
MOJIHUTETBHBIX JIOKYMEHTOB B HaIlIeH CTpaHe Ha
HIPOTSHKEHUHU TOCJIEAHMX JIET YAENSAETCS MHOTO
BHUMaHUs [1].

DddexTUBHOCTH PaOOTHI CyNeOHOM CHCTe-
MBI BO MHOTHX CIIydasiX CBSi3aHa C CyIECOHBIMH
UCTIOJIHUTENISIMU U 0€3YIPEYHBIM BBITIOIHEHU-
€M MMH CBOEH pabOTHl B TOYHOM COOTBETCTBHHU
¢ 3akoHomarenbcTBoM PecryOnukn Kasaxcran.
PopMHUPOBAHUE HAJICKHOW CUCTEMbI HUCTIOJIHHU-
TEJIBHOIO IPOU3BOACTBA SIBISIETCS OCHOBHBIM
MPU3HAKOM TOBBIIICHUSI aBTOpPHUTETa CyJIeOHOM
BJIaCTH. MeXaHHU3M 3aIUThl HApYIICHHBIX MPaB
Y 3aKOHHBIX MHTEPECOB 3aKJII0YAETCsl HE TOJIBKO
B BBIHECEHMM CY/1€OHOIO aKTa U €ro BCTYyILIe-
HUU B CUILY, HO U B €70 CBOEBPEMEHHOM UCIOJ-
HeHuH. ToibKO MOCie MCHONHEHUS CYAeOHbIX
aKTOB BOCCTAHABJIMBAIOTCS HapyLICHHbIE WU
ocriapvBaeMble IpaBa, cBOOOJbI M 3alllullae-
MbI€ 3aKOHOM HMHTEpEChl I'pa)<1aH, HOpHUande-
CKHX JIMI] ¥ TrocyaapcTsa [2, ¢. 159].

Hecmotpst Ha mpuHSTHE CO CTOPOHBI Ka-
3aXCTAHCKOTO TOCY/IapcTBa MEpP HOPMATUBHO-
ro, OpPraHU3alMOHHOIO0, METOAMYECKOro, HH-
CTPYKTHBHOTO, MaTepUAIbHO-TEXHUYECKOTO H
MH(POPMALIMOHHOTO XapaKTepa, HalpaBICHHBIX
Ha co3gaHue d(P(HEKTUBHON CUCTEMBI TIPUHY/IH-
TEJILHOTO UCTIOJTHEHUS CY/IeOHBIX U MHBIX aKTOB,
KauyeCTBO, IIOJJHOTA U CBOEBPEMEHHOCTh UCIIOJ-
HEHUS [IPUroBOpa CyJ1a, peLeHUs Cy/1a UM HHO-
ro Cy1leOHOTO aKTa OCTaeTcs Ha c1aboM ypoBHE.

Bectnnk MHCTUTYTA 3aKOHOAATEILCTBA U IPaBOBOii HHpopmanun PK
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I'pasicoanckoe u zparxcoancko-npoyeccyanvHoe npago %ﬁ

Kax cmpasennuBo ormeuaer B.B. fpxos
«3¢hpeKTUBHAS CUCTEMa NMPUHYAUTEIBHOTO UC-
MOJTHEHUSI BaKHA HE TOJBKO JUISI TIOBBIIICHUS
aBTOpuTeTa CyneOHOM BnacTH. [maBHBIA pe-
3ylbTaT €€ JAEATENbHOCTH — SKOHOMUYECKHil,
MOCKOJIBKY CHJIbHAsI CUCTEMA ITPUHYAUTEIBHOTO
UCTIOJIHEHUS TOJIBKO CaMUM CBOMM CYIIECTBO-
BaHMEM CIIOCOOHA TMPEBEHTHUBHO BO3JEHCTBO-
BaTh Ha MOBEJICHHE YYACTHUKOB I'PAXIaHCKOTO
000poTa U peryaupoBarh SKOHOMUYECKHE MPO-
1ecchl B o01ecTne. Jlenaer npaBoMepHOe MoBe-
nenue 6onee BoITONHBIMY [3, ¢.205]. TTosToMy
BA)XHOCTb CBOEBPEMEHHOTO W HAaJUIEXKAIIETO
UCTIOJIHEHUSI CyZIeOHBIX aKTOB HE MOJUIEKHUT CO-
MHEHHIO.

B HacTtosiiee Bpemsi OHOM M3 OCHOBHBIX
GyHKUIMI cyda B MCHOJIHUTEIBHOM MPOU3BOI-
CTBE SIBJIIETCSI PACCMOTpPEHHUE >kajod Ha Jei-
cTBUs (O6e3aeiicTBUs) CyneOHbIX UCTIONHUTENEH,
COBEpILIaeMble B MPOIECCE MPUHYAUTEIHHOTO
UCTIOJIHEHUS CyAeOHBIX U MHBIX aKTOB.

CaMoOCTOATENbHBIN MpOolecCyalbHbI CTa-
Tyc cyaeOHOrO HUCIOJIHUTENs, B TOM YHCIE U
YaCTHOTO CY/IEOHOTO MCIIOJHUTENS, BO3MOXK-
HOCTh O0XKaJIOBaHUsI €ro NEHCTBUN Kak JOJIK-
HOCTHOTO JIIIa 00YCIJIOBJIEH HAIMYHUEM Y Cye0-
HOTO UCIIOJHUTEIISE COOCTBEHHON KOMIIETEHIIUH,
TO €CTh IPEAMETa BEICHUS U BIACTHBIX MOJIHO-
MOYMI, KOTOpBIE ONpenensiorcs 3akoHoMm Pe-
cnyonmuku Kazaxcran «OO0 HCIOTHUTEIBHOM
IIPOM3BOJICTBE M CTaTyce CyJeOHBIX HCIIOTHUTE-
Jei»' W HeTOCPEICTBEHHO PeaTu3yIOTCs B IPO-
[[eCCe OCYIIECTBIECHUS (QYHKUIUN MO MPUHYIH-
TEJIbHOMY HCIIOJTHEHUIO CyAeOHBIX aKTOB, aKTOB
JPYTUX OPTaHOB U JOJKHOCTHBIX JIUII.

OGxanoBanue peiicTBuii (Oe3melicTBUA)
Cy/1IeOHOTO HCHOJHUTENS MPECTaBIseT co00i
dbopMy CyneOHOTO KOHTPOJS B HCIIOTHHUTEINb-
HOM TIPOM3BOJICTBE, MMEIOIIYIO0 CBOEH LENbI0
3alIUTy TPaB U HUHTEPECOB CTOPOH HCIIOJIHU-
TEJIBHOTO MPOU3BOJCTBA [4].

I'TIK PK? He 00s3bIBacT B3bICKATENs WJIH
JOJDKHUKA TIpEIBapUTENbHO 00paIiaThCst B
BBIIIECTOSIINE OPraHbl W K BBIIIECTOSIIEMY
JOJDKHOCTHOMY JIMITY B MOPSAKE MOTYMHEHHO-
CTH C Xano0oil Ha He3aKOHHbIE JIEHCTBUS WM
Oe3nelicTBre cyaeOHOTO UCTIOTHUTENS, HO U HE
HCKJTI0YaeT TaKoTo MpaBa.

Criopsl MO JTaHHOM KaTeropuu JAej IMOoJBe-

JIOMCTBEHHBI Cy/iaM OOIIeH IOPUCAUKIINH U pac-
CMaTPUBAIOTCS TIO0 TPaBUIIaM 0COO0T0 HCKOBOTO
Mpou3BOACTBa [5].

Oo6xxanoBath aeictBus (0e31eUCTBUSA) Cy-
NeOHOTO WCTONHUTENS BIPaBe ODKHUK WIIH
B3bICKaTelb. B cooTBeTCTBUU cO cTarhei 15 3a-
koHa PK «O0 ucmonmHUTETbHOM MPOU3BOACTBE
U cTaTyce Cy/1eOHBIX NCTIONHUTENEH» B3bICKaTe-
neM sBisieTcs (pU3MYecKoe WM IOPUAHYECKOe
JIULO, B MOJIb3Y WJIM B UHTEpECcax KOTOPOTO BbI-
JIlaH UCIOJIHUTENbHBIN JOKYMEHT. JlomKHUKOM
ABJsieTCs (PU3NYECKOe UITH IOPUINYECKOE JIUIIO,
00s13aHHOE BBITIOTHUTH TPEOOBAHUS, PETYCMO-
TPEHHBIE UCTIOJTHUTENBHBIM JOKYMEHTOM.

Kanoba nogaercs B paifoHHBIH (TOPOICKON)
Cyl 00CIyXKHBAa€MOTO Cy/leOHBIM HCIOJHUTE-
JIEM TEePPUTOPUATHHOTO y4YacTKa JTUOO MO Me-
CTy pErucTpanyy 4aCTHOTO Cy[AeOHOro HCHOJ-
HUTEJS B TEUEHUE JIECATH pabOYHX JHEU CO JTHS
COBEpILECHUS ACHCTBUA (OTKa3a B COBEPIIECHUU
JEHCTBHS) WIH CO JIHS, KOTJa B3BICKATENIO WIIH
JOJIKHUKY, HE U3BELIEHHOMY O BPEMEHU U Me-
CT€ COBEpIICHUS JACUCTBUS CyIeOHBIM HCIOJ-
HUTEJIEM, CTaJIO O HeM u3BecTHoO. XKanoba nona-
€TCs M0 MECTY COBEpLIEHHUS MCHOJHUTEIbHBIX
JecTBUM, ecliu 00CITy)XKHBAaeMbli Cy/leOHBIM
WCIIOJIHUTENIEM TEPPUTOPUAIBHBIA  y4aCTOK
100 MECTO PErUCTPALlUU YaCTHOTO CyAeOHOro
WCTIOJIHUTEJIL HAaXOAATCS B OJTHOM HAcCEJICHHOM
MyHKT€ C MECTOM COBEpIIEHUS HCHOJHUTEb-
HbIx aeuctBuit (cT. 250 I'TIK PK).

Kanoba Ha neficTBus (6e3neiicTBre) cyaeo-
HOTO MCHOJHUTENS JIOJDKHA COOTBETCTBOBATH
o0ImMM TpeOOBaHUSAM, MPETYCMOTPEHHBIM CT.
148, 149 u 293 I'TIK PK.

3asBUTENb BIpaBe OOpaTUTHCA B CYJ C 3a-
SIBICHMEM B TEUEHHUE 3 MECSIEeB CO JIHA, KOTAa
YM CTaJI0 U3BECTHO O HAPYIIEHUH UX MPaB, CBO-
001 1 OXpaHSIEMbIX 3aKOHOM UHTEPECOB (cT. 294
I'TIK PK).

B coorBerctBuu ¢ n. 18 Hopmarusnoro
noctaHoBleHus: BepxoBHoro cyna PecnyOnuku
Kazaxcran «O HEKOTOpBIX BOIpocax MpHUMe-
HEHHUs cyJaMu HOpM IiaBbl 29 ['paxkaaHCKoro
mpoleccyansHoro kojaekca PecnyOnuku Ka-
3aXCTaH» MPOIYCK TPEXMECSYHOIO CpoKa IS
oOpartiieHusi ¢ 3asBICHUEM B CyJ HE SIBIISETCS
OCHOBAHUEM JUIs Cy/la K OTKa3y B IPUHATUU 3a-
SIBIICHUST" .

13aron Pecnyonuxu Kazaxcman « O6 ucnoinumensHom npoussoocmee u cmamyce Cyo0eOHbIX UCTONHUmMenely om
2 anpena 2010 2o0a Ne 261-1V // «Kasaxcmarnckas npagday om 20.04.2010 2., Ne 97-98 (26158-26159),; «Ezemen
Kaszaxemany 20.04.2010 sc., Ne 144-146 (25992),; Beoomocmu Ilapramenma PK, 2010 2., Ne 7 (2560), cm. 27, « Oghu-

yuapvras eazemay om 03.09.2010 2., Ne 36 (506).

I padcoanckuil npoyeccyanvbhviil kooekc Pecnyonuku Kasaxcman om 31 oxmabps 2015 2o0a Ne 377-V 3PK //
«Kaszaxcmanckas npasda» om 03.11.2015 2., Ne 210 (28086), «Eecemen Kazaxcmany 03.11.2015 snc., Ne 210 (28688),

Beoomocmu Iapnamenma PK 2015 ., Ne 20-VI, cm. 114.

Hopwamuenoe nocmanosnenue Bepxosnoeo Cyoa Pecnyonuxu Kaszaxcman om 24 dexabpsa 2010 2o0a Ne 20
«O HeKOMOopBIX 60NPOCAX NPUMeHeHUs cydamu Hopm enasvl 27 I pasxcoanckoeo npoyeccyanvhozo kooekca Pecnyonuxu

Kaszaxcmany // https://online.zakon.kz.
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[Ipu4urHBI TIPOITyCKa CpOKa BBISICHSIOTCS B
Cy/1le0HOM 3ace/laHuu MPU PACCMOTPEHUHU 3asiB-
JIEHUS TI0 CYIIECTBY M MOTYT SIBJISITHCSI OJTHUM
U3 OCHOBAHUU K OTKa3y B yJOBJIETBOPEHHUH 3a-
SIBJIICHUSI.

OO0s13aHHOCTD JTOKa3bIBAaHUSI BPEMEHH, KOT-
Jla 3asiBUTEIII0 CTAJI0 U3BECTHO O MPUHSATOM pe-
IIEHUH, COBEPUICHHOM CYIeOHBIM HCIOJHUTE-
neM nerictBuM (0€3AeiCTBUN), BO3JIaracTcsl Ha
3asiBUTEIIS.

[TosTtomy, eciy B3bICKATENEM HIIH JOJIKHU-
KOM II0J]aHa ajoba 1Mo MUCTEYECHHUIO MpoLeccy-
aJBbHOIO CpPOKa, YCTaHOBJIEHHOro crarbedl 250
I'TIK PK, u orcyrcTByeT XomaraiicTBO O BOC-
CTaHOBJICHUH IPOIYILEHHOTO CPOKa, TO TaKue
KaJIoObl CYIOM PAacCMOTPEHHUIO HE TOAJIexkar
Y BO3BPAILLAIOTCS 3asBUTENIO OIpe/IeJICHUEM
cyaa.

B Tom ciydae, eciii umeeTcst XogaTanucTBo O
BOCCTAHOBJIEHUH TPOIYIIEHHOTO CPOKa, CY/IOM
peliaercs BONPOC O BOCCTAHOBIIEHUH IPOILY-
IIEHHOTO Cpoka B cyaeOHOM 3acenanuu. Eciu
CY/IOM CpOK Oy/IeT BOCCTAHOBJICH, Kayi00a 1Mmoji-
JIKUT PACCMOTPEHHUIO, IO CYIIIECTBY.

Hena mo xamnobam Ha neuctBusi (Oe3nei-
CTBUSI) Cy/1leOHOTO MCIIOJIHUTENSI paccMaTpuBa-
I0TCS ¢ 0053aTeIbHBIM U3BEIIEHUEM O BPEMEHU
U MECTe 3acellaHusi Cy[JeOHOro MCIIOJIHUTEIS,
OJIHAKO WX HEsIBKa HE SIBJIACTCS MPEMSITCTBUEM
JUISL pa3pelieHus )Kalo0bl.

Tax, nHanpumep, KocraHaiickuil ropoackon
cyn Kocranaiickoit o61acTu paccMoTpern B OT-
KPBITOM Cy/1I€OHOM 3aceJaHUH B 3aJI€ cy/ia Ipax-
JTAHCKOE JIeJ10 110 kajio0e qomkHuKa CKauKoBOM
Enenst MuxaiaoBHBI K 4YaCTHOMY Cy/eOHOMY
ucniotautento [xanradynoBy Aibary Myp3ax-
METOBUYY O IPU3HAHUU €TO JECHCTBUI HE3aKOH-
HbIMU B OTCyTCTBUM B3bIcKarens TOO «MKO
Uni S Credity, Hajuexalie U3BEIeHHOoro”.

CornacHo 1. 9 HopmaruHoro rnocranosie-
HUsl «O HEKOTOPBIX BOMpOCAaX MPUMEHEHUS Cy-
JlaM1 HOpM [J1aBbl 29 ['pak1aHCKOTO IpoLecey-
anpHOTO Kozekca PecmyOnuku Kazaxcran» He
JIOTTYCKAeTCsl PaCCMOTPEHUE IPaXKAAHCKUX eI
1o 3asiBJICHUSIM 00 00KaJlOBaHUM pPEUICHUH U
JIEUCTBHUM CyIeOHBIX UCIIOJHUTEICH B TOPSJIKE
3a04HOTO MPOU3BOJICTBA, @ TAKXKE YIPOIIEHHOTO
(MMCbMEHHOTO0) MPOU3BOJCTBA U MpEKpalleHue
WX IyTEM YTBEPKICHUS MUPOBBIX COTIIAIICHUN.

B coorBercTBuu ¢ n. 5 HopmarusHoro mo-
craHoBieHHs «O HEKOTOPBIX BOMpPOCAxX MpHUMe-
HEHUS CyJlaMU 3aKOHOJIaTesIbcTBa 00 MCIOIHU-
TEJILHOM MPOU3BOJCTBE» B CIIy4ae OTCYTCTBUS
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rOCyAapCTBEHHOTO CyAeOHOTO0  HCIIOJIHUTEIS
(YBOJIBHEHHWE, OTIYCK, JJIUTEIbHAsA, CBbIme 10
JTHEH, HETPYAOCTIOCOOHOCTh WJIM KOMaHIUPOB-
Ka U T. TI.) B cyzie0HOE 3acejaHne MOXKET OBITh
HarpaBjeH JPYro CyaeOHBIM HCIIOTHUTEIb
3TOrO K€ TEPPUTOPHAIILHOTO OT/IENA.

Ha npaxTuke BO3HHMKAIOT Cllydau, KOrja 3a-
SIBUTEJN, O0XKays JEWCTBUS KOHKPETHOIO Cy-
JeOHOT0 UCIIOIHUTEIS, TPUBJIEKAIOT K YYaCTHIO
Hapsy C HUIM ¥ TEPPUTOPUATBHBIC OPTaHBbI.

Hampumep, Boennsiii cyn Cemenickoro
rapHU30Ha OOOCHOBAaHHO OTKa3ajl B YJIOBJIET-
BOPEHUHU >Kajo0bl Ha JEUCTBUSA CyJeOHOro uC-
nonHuTens. Jlomkauk AxmeroBa Ocemryn Co-
BETXAHKBI3bI, 00XkKaIysl JEHCTBUSI KOHKPETHOTO
CyZ1e0HOTO HCITOJTHUTEIIS B KaUe€CTBE OTBETUHKA
npuBiekia KanaceMecKuii TeppUTOPUATIbHBIN
OT/IeJ Cy/IeOHBIX HUCIIOHUTENEH JIernapTaMeHTa
[0 MCIOJHEHUIO CyJeOHbIX akToB Mo Bocrou-
Ho-KazaxcraHckoii oomactu®.

B cootBetrcTBHM € 4. 1 cT. 250 I'TIK PK xa-
n00a paccMaTpUBAETCsI CYJIOM B TEUEHUE JAECITH
pabouux JHeH co JIHA OKOHYAHUS IMOJIrOTOBKH
nena K cyneonomy pazouparensctsy. [loaroros-
Ka Jiena K cyneOHOMYy pa3OuparesbCTBy MPOBO-
JUTCSl B TEUCHUE AECATH pabouux JIHEH, Mpoj-
JICHHE KOTOPOU HE JI0MYyCKaeTCH.

Penrenusi, KoTopbie BBIHOCATCS CYIeOHBIMU
opraHaMmu 1o ajiobam Ha JedcTBus (Oe3neii-
CTBHUE) CyAeOHBIX UCIOIHUTENEH, 10 coepxKa-
HUIO MOTYT OBITh Pa3IMYHBIMH. DTO 3aBUCUT
OT XapakTepa 00CIyKUBAEMOTro AEHCTBUS U OT
TOT0, KaKHe Mepbl TpeOyIOTCs AJIsl UCTIPABICHHUS
JOTMYIIEHHOHN OmuOKH [6].

Cyn, npusHaB xano0y 000CHOBaHHOM, BbI-
HOCHUT pEILIEHHE O MPU3HAHUU HE3aKOHHBIMH
nerctBuil  (6€3A€HCTBUSA) CyneOHOTO HCMOJ-
HUTENS U 0053bIBAET €r0 YCTPAHUTDH B MOJIHOM
o0BbeMe JOIyIIeHHOE HapyIIIeHHe JTU00 BOCCTa-
HOBUTH HapyllI€HHbIE MpaBa, CBOOOIBI WIH 3a-
KOHHBIE MHTEPECHhI B3bICKATEINs WU JOKHUKA
WHBIM CIIOCOOOM.

Komusi pemieHust HarpaBisieTcss B OpTraHbI
FOCTULIMU TI0 TEPPUTOPHUATBHOCTH.

Ecnu ykazaHHble neHCTBUS MOTYT ObITh
COBEpIIEHbI TOJIBKO CYI€OHBIM HUCIIOIHUTENIEM,
CY/l yCTaHaBJIMBAET B PEILICHUU CPOK, B TEUCHHE
KOTOPOTO JIOMYUICHHbIE HAapYyIIEHUS JOJKHBI
OBbITh YCTPaHEHBDI.

Cyn oTka3bIBaeT B YIOBJIETBOPEHUH Ka-
7100bI, €CJIM YCTAaHOBUT, YTO OOXKajyeMble Jei-
cTBUs (Oe3aeiicTBUE) OB COBEPIICHBI B COOT-
BETCTBUHU C 3aKOHOM B Ipefieax MOJTHOMOYHMA

*Pewenue Kocmanaiickozo 2opodckozo cyoa Kocmanaiickou obnacmu om 10 wons 2015 2o0a no oeny Nel2-

4088/2015

Hopmamuenoe nocmanosnenue Bepxosnoeo Cyoa Pecnyonuxu Kazaxcman «O npumenenuu cyoamu HeKOMopbix
HOPM 3AKOHOOAMENbCmEa 06 UCHOTHUMENbHOM npouzsoocmeey om 31 mapma 2017 200a Ne 1 // «Kazaxcmanckas
npagoay om 18.04.2017 2., Ne 74 (28453),; «Eeemen Kasaxcmany 18.04.2017 onc., Ne 74 (29055.

Pewenue Boennoeo cyoa Cemeiickoeo eapnuzona om 14 oexabps 2015 2ooa no deny Ne 7235-15-00-2/55stan.
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CyeOHOTO WCIIOJHUTEIS W TIpaBa, CBOOONBI H
OXpaHsSEeMbIE 3aKOHOM HWHTEPECHl JODKHHUKA H
B3BICKATEIIS HE OBLTH HAPYIIICHEI.

OO0 HCMONHEHUU pelIeHusl JOKHO OBbITh
COOOIIIEHO CYy/y, B3BICKATEIO WU JIOJDKHUKY B
YCTaHOBJICHHBIN CYIOM CPOK JIHOO HE IO3THEE
9eM B MECSIYHBIA CPOK CO JHS TOJydYeHUS pe-
IICHHS Cy/Ia.

Takum oOpazom, moBepHe K CylaeOHOU CH-
cTeMe HEBO3MOXKHO 00ecTieunTh 0e3 HaJu4Hs B
rocyaapcTBe 3GGHEeKTHBHON CHCTEMBbI UCIIOTHE-
HUS CyIeOHBIX PEIICHU, MHAYE JTUIO0, YbH ITpa-
Ba OBLTH HAPYIIICHBI, HECMOTPS Ha ITOJIOKUTE b~
HOE pEIICHHE Cyla, MOXKET TaK U He JIOOWThCS
ero peanpHOTO wuCHoNHEeHHs. OOxamoBaHUE
nerctBus (Oe3melcTBHs) CyIeOHOTO HCTIOIHU-
Tens siBisgerca GopMoit cyieOHOro KOHTPOJIS B

WCTIOJIHUTENIFHOM TIPOU3BO/ICTBE, HAlpaBlICH-
HOW Ha 3aIlUTy NpaB U MHTEPECOB CTOPOH HUC-
MOJTHUTEIBHOTO TMpou3BoAcTBa. OOXamoBaHUE
neiictBuil (Oe3neiicTBusl) CyneOHOro HCION-
HUTENS TMPOU3BOIAUTCA B TOPSJKE, MPETyCMO-
tperHoM masoit 52 I'TIK PK, nockonbky B 3T0M
IJ1aB€ OTCYTCTBYIOT HOPMBI, OTPaHUYHBAIOIIIE
npaBa Ha OOXaJloBaHWE CYAeOHBIX peIICHUl,
BBIHECEHHBIX 10 OT/CJIbHBIM KaTEeropusiM JIell, B
YaCTHOCTH T10 jkano0aM Ha JeHCTBUS CyeOHbBIX
ucnionHuTened. B cyneOHON mpakTuke cyiie-
CTBYET OOJIBIIIOE KOJTMUYECTBO JIEJI, CBI3aHHBIX C
oTcyTcTBUEM 3()(HEeKTUBHON PabOTHI CyneOHBIX
UCIIOJIHUTENICH. B 3TOW CBSI3M BO3HMKAaeT He-
00XOIMMOCTh B BBIPAOOTKE PEKOMEHIAIMHA IO
YIAYUIICHHUIO UX JESTEIbHOCTH.
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% A3amammulK dHcoHe a3amMammolK ic HCyp2i3y KYKblabl
VIK 347.2/.3

OTUHYKAEHUE HEABMXKXNUMOI'O UMYILIECTBA,

HAXOJSIIIETOCS B OBIIEI COBCTBEHHOCTH,

B CBA3U C U3BATUEM 3EMEJIBHOI'O YHACTKA
JJIA TOCYJAPCTBEHHBIX HYK/{

AnuxanoBa I'yJbHap AJTbIHOEKOBHA

Axademuueckuil npogheccop Boicuteti wikonst npasa « O0iiemy, enagHvlll HAyYHbLL COMPYOHUK
HAYYHO-UCCIeO008AMENBCKO20 UHCIMUMYMA Yacmuo2o npaea Kacnuiickozo obujecmeenno2o
VHUBepCUmema,00Kmop 10puoudeckux Hayk, 2. Anmamol, Pecnybnuxa Kazaxcman

Knrouesvie cnosa: neosusxicumoe umywecmeao, oowdas cooOCmeenHoCmy, 3eMebHblll Y4aACmOK,
HCUTLOU OOM, 20CYOAPCMBEHHBLE HYHCODL.

Annomayun. B oannou cmamve ucciedyomcs npagogvle 8ONPOCHl, BO3HUKAIOWUE NPU OM-
YYIHCOCHUU HEOBUNCUMO20 UMYUIeCBd, NPUHADTeNCAle20 Ha npase obweli coOCmeeHHOCmU He-
ckonvkum auyam. Ilpeomemom ucciedo8anus A61A10MCs NPABosbie HOPMbl OeUCMBYIOUe20 3aK0-
Hooamenvcmea Pecnyonuxu Kazaxcman, pecnamenmupyioujue 60npocsl ooujell coocmeeHHocmi, a
Maxaice NOPSIOOK U3bAMUL HEOBUNCUMO2O UMYUeCMBA 0I5 20CYOAPCMBEHHbIX HYxHcO. B nacmoswee
8peMs Ha 3aKOHOOAMENbHOM YPOBHE IMOM 60NPOC PeUleH MOIbKO 8 OMHOULEHUU 3eMebHbIX YUdCh-
K08, HaxX00awuxcs 6 obujell 0onesol coocmeennocmu. Bonpocol omuyscoenus uno2o Hed8uICuUMo-
20 UMyWecmea, Haxooaue2ocs 6 obueli coocmeeHHOCmU, MpedyIom Npago6oll pe2lameHmayuu.

B nacmosaweu cmamve KOMNIEKCHO ¢ NO3UYULL 2PAACOAHCKO20, 3eMENbHO20, HCUTUUHO2O0, Pa-
00CMPOUMENbHO2O U SPANCOAHCKO20 NPOYECCYAIbHO20 3AKOHOOAMENbCMBA PACCMAMPUBAIOMCS
aKmyanivHvle meopemuyeckue U npaKkmuyecKue 60npocyl U3bAMUS 3eMENbHbIX YUACMKO8 U HAX0051-
WUXCS HA HUX HEOBUNICUMBIX 00BEeKmMO8 OJisl 20CYOAPCMBEEHHBIX HYHCO, C YYemOoM CYOeOHOU NpakK-
MUKU, & MAKHce 60NPOCHL 3auumbl NPAsa cOOCMBEEHHOCU U UHBIX NPAS NPU U3LAMUU 3eMETbHO20
yuacmka.

Ha ocnose ananuza 3aKoH00amenbcmea u npagonpuMeHumenbHOU npakmuKu noKa3amsl npo-
Oenvl u npomugopeyuss 8 3aKOHO0amenbemee, 0OOCHOB8AHbL NPEOTIONHCEHUL NO €20 COBEPULEHCMBO-
BAHUIO U COBEPUUEHCMBOBAHUIO NPABONPUMEHUMENbHOU NPAKMUKU.

MEMJIEKETTIK MYKTAZKJIAP YIIITH
KEP YYACKECIH AJIBIIT KOIOT A BAI/IJIAHI)ICTI)I
OPTAK MEHIIIKTEI'T KbLTXKBIMAUTBHIH MYJIIKTI

HUEJIIKTEH HIBIFAPY

AnuxanoBa I'yjbHap AJTbIHOEKOBHA

Kacnuii kozamowix yrugepcumeminiy « 90inemy dco2apuvl KYKblK MeKmMeOiHiy
aKaoemusblK npogeccopul, Hceke KYKbiK 3epmmey UHCIMUMYmMbIHbIY OAC MAMAHDL,
3aH bLILIMOAPLIHLIY OOKMOpbl, Aimamel K., Kazaxcman Pecnyonuxacol

Tyuiin co30ep: HcoLINCLIMAUMBIH MYTIK, OPMAK MEHWIK, dcep Yuackeci, mypeviH i, Meme-
Kemmik Kaslcemminikmep.

Annomauusn. Byn makanaoa opmax meHWiK KYKbleblHOA OipHeule adamea mueciii HCbliichbl-
MatimvlH MYIKmMi uelikmeH ubleapy Kezinoe myblHOAUMbIH KYKbIKMblK Macenenep 3epmmeneol.
3epmmeyoiy mani opmax meHwix macenenepin pemmeumin Kazaxcman Pecnyonuxacvinvly Koal-
O0aHbICMARbL 3AHHAMACHIHBIY KYKbIKIMbIK HOPMALAPbL, COHOAU-AK HCHIIHCHIMAUMBIH MYAIKMI MeM-
JleKem MYKmasjicol YWiH aneln Ko mapmidi oonvin mabwvinaosi. Kazipei yakeimma 6yn macene
opmak, yiecmix MeHwixmezi xcep yuackeniepine KamvlCmbvl 2aHA 3AHHAMAIBIK 0eHeelioe Welinoi.
Opmax meHwixmezi 632e 0e HCHLIHNCLIMAUMBIH MYLIKMI UeIKMeH wbl2apy Maceenepi KYKblKmblK
peanamenmmeyoi manian emeoi.

Ocvl banma azamammulx, JHcep, MYpeviH Yil, Kala KYPulIblCbl HCIHE A3aMAMMbIK iC HCYp2i3y
3aHHAMACHl MYPELICLIHAH COM NPAKMUKACHIH eCKepe OMbIpPbin, Hcep VUaACKenepin HCoHe OHOAebl
AHCHLLIACLIMAUMBIH 00beKmMinepoi MemaieKem MYKmagxcol YUiH anvin KOOOblH 63eKMi MeopusiiblK
JHCOHE NPAKMUKANBIK MAcenenepi, COHOaU-aK Hcep V4acKeCiH albln Koo Ke3iH0e MEeHWIK KYKblebl
MeH 632e 0e KYKbIKmapobl Kopeay macenenepi keuieHOi mypoe Kapandobl.
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3annamanvi sHcane KYKblK KOIOAHY NPAKMUKACLIH MAL0A) He2i3IHOe 3aHHAMA0Adbl ONKbLILIKMAD
MeH KAtbLIbIKMap KOPCemiieeH, Onbl HCeminoipy HeaHe KYKbIK KOIOAHY NPAKMUKACHIH JHCemi-
0ipy dHcoHiHOe2] YChIHbICMAP Hel30eeeH.

ALIENATION OF REAL ESTATE IN COMMON OWNERSHIP IN
CONNECTION WITH THE SEIZURE
OF LAND FOR STATE NEEDS

Alikhanova Gulnara Altynbekovna

Academic Professor of Adilet Law School, chief scientific fellow
of the Institute of Private Law of Caspian Public University,
doctor of law, Almaty, Republic of Kazakhstan

Keywords: real estate, common property, land plot, residential building, state needs.

Abstract. This article explores the legal issues that arise when alienating real estate owned by
several persons under the right of common ownership. The subject of the study is the legal norms
of the current legislation of the Republic of Kazakhstan, regulating issues of common property, as
well as the procedure for the withdrawal of real estate for state needs. Currently, at the legislative
level, this issue is resolved only in respect of land plots that are in common ownership. Issues of
alienation of other real estate that is in common ownership require legal regulation.

In this article, from the standpoint of civil, land, housing, urban planning and civil procedure
legislation, the current theoretical and practical issues of seizure of land plots and immovable
objects located on them for state needs are considered, taking into account judicial practice, as

well as issues of protection of property rights and other rights in case of seizure of a land plot.
Based on the analysis of legislation and law enforcement practice, gaps and contradictions
in the legislation are shown, and suggestions for improving it and improving law enforcement

practice are substantiated.

Jnist Toro 9ToObl PacKpBITH TEMy IaHHOM
CTaThH, HEOOXOAMMO J1aTh KPATKUI aHATIN3 TPEM
3HAUUMBIM B TPaKJAHCKOM 000pOTE TIOHSATHSIM:
HEJBIKMMOE HWMYIIECTBO, 00ImIas coOCTBEH-
HOCTb ¥ U3BSATHE JUIA TOCYIApPCTBEHHBIX HYXI.

Korma uzer mporecc u3bsAThs 3eMETbHOTO
ydacTKa Uil TOCYAapCTBEHHBIX HYXKI, U3bIMa-
eTcs U MHOE HEJBM)KMMOE HMMYIIECTBO, HAXO-
JIIeecss Ha 3TOM y4yacTKe. DTO HEIBUKHMOE
UMYIIECTBO MOXET INPUHAJJIekKATh Ha IIpaBe
COOCTBEHHOCTH KaK OAHOMY JIMIly, TaK U He-
CKOJIBKUM JIMIIaM Ha TpaBe OO0IIei cOOCTBEH-
HocTu. Hac mHTEpecyroT MMEHHO 0COOCHHOCTH
OTYY)KJICHHSI HEABIKUMOTO MMYIIECTBA, HAXO-
JAIIerocsi B o0Imeil cOOCTBEHHOCTH HECKOIIb-
KHX JIUIIL.

Jnist mccnenoBaHus 3TOTO BOMPOCa, BO-TIep-
BBIX, HAJ0 MCXOOUTHh U3 TOTO, YTO Ka3axCTaH-
CKUIl 3aKOHOHATeNb TOHMMAET TIOJ HEIBH-
KUMBIM UMyIIecTBOM. K mgaHHOMY MOHSTHIO
3aKOHOJATENb NMPUMEHSIOT TPU TEPMHHA-CHHO-
HUMA. JTO HEJIBUKUMOCTbD, HEIBUKIMBIC BEIIH
u HenBmxkuMoe umyiiectBo (cr.117 'K PK').
Vcnionb3yst METON IepEeYHCICHHS, TIPH 3TOM Ha
MEPBOE MECTO B CIHCKE TIOMEIIACT 3eMeNbHbIC
YYacTKH, a 3aTeM YK€ YKa3bIBaeT Ha 3/1aHUsl, CO-
OpYXCHUSI, MHOTOJICTHUE HACAXICHHUS U HHOE
MMYILECTBO, IPOYHO CBS3aHHOE C 3emilel. 3a-

KOHOZIAaTENIb TAKXKe MpeAsaraeT NpUMEHSTh K
JTAHHOW KaTeropuu HEKHWH OOLIMi KpuTepuil,
KOTOPBIN BBIpAXKaeTCsl B CIEAYIOMIEeH (Gopmyrie:
«OOBEKTHI, TIepeMeIIEHHE KOTOPhIX 0e3 Heco-
pasmepHoro yimep0a WX Ha3HAYCHHUIO HEBO3-
MOKHO.

B-BTOpBIX, K HEABM)KMMOCTU 3aKOH NpHU-
paBHUBAET MOJIEKAINE TOCYAAPCTBEHHON pe-
TUCTPAllMU BO3YIIHBIE U MOPCKHE CyJa, Cyaa
BHYTPEHHETO BOJIHOTO IJIABaHUs, KOCMUUYECKHE
0OBEKTHI, KOTOPbIE TAKXKE MOTYT HaXOIUTHCS B
0011e# COOCTBEHHOCTH (32 HEKOTOPBIMH HCKITIO-
YEHUSIMHU), HO HE MOTYT OBITh U3BATHI B CBS3H
C U3BATHEM 3EMENbHBIX YYaCTKOB, IOCKOJIBKY
371eCh HET CBsI3M ¢ 3eMiieit. [loaTtomy 311 00BEK-
Thl HE MOANAJAIOT M0/ NPEAMET UCCIEOBAHUS
JTAHHOM CTaTbM.

B-Tperbux, B c¢T.117 I'paxkaanckoro Koaek-
ca PK (B manpreiimem o tekcty ['K PK) oco6o
BBIICIISIIOTCS KBAapTUPBI, WHBIE >KUJIBIE MOME-
LIEHMSI, @ TAK)K€ HEXKWIIbIE MTOMEIEHUs, HaxXo-
JSIIUecss B cocTaBe 00BEKTa KOHIOMHHUYMA.
JlanHbIe OOBEKTHI MOTYT HAXOIUTHCS B OOIIEH
COOCTBEHHOCTH ¥ MOTYT OBITh U3BSITHI TP U3b-
SATUN 3€MEJIbHBIX Y4acTKOB JJIsl TOCYAapCTBEH-
HBIX HYX]I, Ha 4TO oOpamaercs ocodoe BHUMA-
HUE B CTaThe.

Ecau mpoBecTH CpaBHUTENBHBINA aHAIU3

. pasrcoanckutl kooexc Pecnyonuxu Kaszaxcman (Obwas wacmv) om 27 oexabpsa 1994 200a // Beoomocmu Bepxos-
noeo Cosema Pecnyonuxu Kazaxcman, 1994 2., N 23-24 (npunooicenue).
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C POCCHICKMM TpakIaHCKUM 3aKOHOAATENb-
CTBOM, TO MOXXHO OOHapyX HUTh HEKOTOpBIE OT-
JUYMS B 3aKOHOAATENbHBIX Moaxonax. Tak, mo
MueHwuto JI.B. [llenHuKOBOM, peiyiaraeMpli re-
peyeHb HeABMKUMOCTEN He coBmnaaaet B 'K PO
u 'K PK. B Pecnybnuke Kazaxcran B o0muii
CIUCOK TMOMHUMO 3€MEJbHBIX YYaCTKOB, 3AaHHM
U COOPY)KEHUH BKIJIIOYEHBI MHOTOJIETHHE Haca-
KAeHus. BTtopoe omiinumne BbIpa)kaeTcsi B TOM,
YTO B YHCJIE€ OObEKTOB CTPOUTEIHHOU JESTENb-
Hoctu 'K Poccum ymomuHaer oOBEKTHI He3a-
BEPILIEHHOTO CTPOUTENBCTBA, pacCMaTpuBas UX
CaMOCTOSITEJIbHON Pa3HOBHUIHOCTBHIO HEJBUKH-
Mmbix Bemel. B I'K Kazaxcrana momo6HoT0 ymo-
MUHAHUS HET. 3aKOHOAATEeIb OrPaHUYMBAETCA
yKa3aHHEM Ha 3/[aHUs U coopykeHus. Tperbe
omnuue: B Poccuu cyna u kocmuueckue o0b-
€KThI 3aKOH OTHOCHUT K HE/IB)KUMBIM BeliaM. B
Kazaxcrane 3T OOBEKTHI MPUPABHUBAIOTCS K
HE/IBIDKUMOCTH. YeTBepTroe OoTIHYHue: B Ka3ax-
CTAHCKOM BapHaHTE CHHCOK CYIOB JIOTIOJHEH
CylaMH IIaBaHUsl «peka-Mope». Kpome Toro,
K YUCITy 0OBEKTOB, IPUPABHEHHBIX K HEJBUKH-
MBIM BelllaM, B HEr0 OTHECEHbI MaruCTpajJbHbIE
TPYOOIIPOBO/IbI, BEpHEE WX JIMHEIHAsl YacTb.
[IaTo€ oOmIMYMe: MO-pa3HOMY ONIPEIEICHO B
3aKOHaX MECTO 3[IJaHhil U coopykeHuil. B Poc-
CUU OHM TIOMEIICHBI B CIIMCOK MPOYUX OOBEK-
TOB, MEpEeMEIlEHUEe KOTOPBIX 0e3 Hecopa3Mep-
HOTO ymiepOa MX Ha3HAYEHHUIO HEBO3MOXKHO. B
Kazaxcrane 3maHusi U COOpYKEHHUS 3aHHMAIOT
MOYETHbIE BTOPOE M TPEThE MECTa OCHOBHOTO
NepeyHsl HapsAy C 3€MENIbHBIMU YYacTKaMHu U
MHOTOJICTHUMHU HacaxkaeHusMu [1, ¢. 119].

OtMmeyas obmiee 1 0COOEHHOE B TpaXKaaH-
CKO-TIPABOBOM DETYIMPOBAHUM HEJIBUKUMOCTH
B HAIUX CTpaHaxX, CleAyeT KOHCTaTHpOBAaTbh,
YTO BONPOCHI MPABOBOTO PETYIUPOBAHUS He-
JBUKUMOCTHU OCTAIOTCSl aKTyaJbHBIMHU, a HOp-
MBI  TPETEPIIEBAIOT CYLIECTBEHHbIE PEIAKIIH-
OHHbIE U3MEHEHHUSI U JTOTIOJIHEHUS.

W3baTne HEOBMKUMOTO HUMYIIECTBA IS
rOCyAapCTBEHHBIX HYXKJ — 3TO JEHCTBUS TO-
CYIapCTBEHHBIX OPraHOB, HaIlpaBIIEHHBIE Ha
IpeKpalieHrue MpaBa COOCTBEHHOCTH Ha 3e-
MEJbHBIA YYaCTOK U MHOE HEIBMXHMOE UMY-
[IECTBO, MPOU3BOAMMBIE B HCKIIOUUTEIbHBIX
CIIy4asiX, KOTOpbI€ YCTaHOBJIEHBI 3aKOHOAATEb-
ctBoM PK ¢ ycioBuem 00s3aTebHOTO paBHO-
[IEHHOTO BO3MEILEHUSI CTOUMOCTH 3€MEJIBLHOTO
ydacTKa U MHOTO HEABM)KMMOIO MMYILECTBA U
yOBITKOB, TMPUYMHEHHBIX COOCTBeHHUKY. Co-
racHo moxamn.25) cr.l 3akona PK ot 1 mapra
2011 . «O rocymapCTBEHHOM HMYIIECTBE»?

%’ AzamammulK HcIHe az3amammeolk ic Heyp2izy KyKblebl

MOJl TPUHYAUTEIBHBIM OTUYKIECHUEM HMYIIIe-
CTBa JUIsl TOCYIapCTBEHHBIX HYXK] TMOHUMAET-
Cci U3BATHE MNpUHAMIEKAIEro (U3NYECKUM
JUIAM WM HEroCylIapCTBEHHBIM IOpUAHYE-
CKUM JIMI[AM 3€MEJIBbHOTO Yy4acTKa WJIU HWHOTO
HE/IBM>KMMOT'O MMYIIIECTBA B CBSI3U C U3BSITHEM
3€MEeJIbHOTO YYacTKa B COCTaB roCyJapCTBEHHO-
ro UMYIIECTBA, PEKBU3ULIUS, HALIMOHAIU3AIIHS,
MIPOM3BOAMMBIE JI TOCYJAapPCTBEHHBIX HYXK[ B
UCKJIIOUUTEIBHBIX CIy4yasiX, YCTAHOBJICHHBIX
3akoHamu PecnyOnmku Kazaxcran, u mpu ycio-
BUU PABHOLIEHHOTO BO3MEIICHHUS.

[Ton uCKIIOUUTENBHBIMU CIy4YasiMU MOHHU-
MaeTcsl OTCYTCTBUE MHOTO crioco0a yIoBIETBO-
PEHUS TOCYITapCTBEHHBIX HYK/I.

WckmountenbHble cllydyad s NPUHYAU-
TEIBHOTO OTUYXKJICHHUS 3E€MEIBbHOrO YydacTKa
JUTSI TOCYIapPCTBEHHBIX HYK]] IPEAYCMOTPEHBI B
. 2 ct1. 84 3emenpHOrO Komekca PICG.

K HuM oTHOCSATCS:

1) MexmayHapomHble 00sS3aTeIbCTBA, BBITE-
Kalolllue U3 MeXIyHapOIHbIX JOTOBOPOB, paTH-
¢bunmupoBanubix Pecybnukoii Kazaxcran;

2) mpemocTaBiIeHre 3eMenb IS Hy X1 000-
POHBI M HAIMOHAIBHOU 0€30MacHOCTH, 0CO00
OXpPaHSEMbIX MPHUPOIHBIX TEPPUTOPUMN, O3]10-
POBHUTEIBHOTO, PEKPEallMOHHOTO U HCTOpH-
KO-KYJITYPHOT'O Ha3Hau€HUs, CO3AaHue U QyHK-
[IMOHUPOBAHHUE CHEIHMAIBHBIX SKOHOMHUYECKUX
30H;

3) oOnapyxeHne W pa3paboTka MeCTo-
POXIECHUS MOJIE3HBIX UCKOTTAEMBbIX;

4) cTpoUTETbCTBO (PEKOHCTPYKIIHS) aBTO-
MOOUJIBHBIX U 5KEJIE3HBIX I0POT, CTPOUTEILCTBO
(PEKOHCTPYKIIUSI)  a’3pOTMOPTOB, adPOJIPOMOB,
00BEKTOB a’pOHABUTALIMM M aBHATEXHUYe-
CKHUX IIEHTPOB, OOBEKTOB 3KEJIE3HOJOPOKHOTO
TpPaHCIOPTa, MOCTOB, METPONOJIUTEHOB, TOH-
Hesel, OOBEKTOB HSHEPreTHUECKHX CHUCTEM H
JUHUHN 3JIEKTpONepeadn, TUHUN CBSI3U, 0ObEK-
TOB, 00ECIIEUYNBAIOLIUX KOCMUYECKYIO JAESITEIb-
HOCTb, MaruCTpPajJbHBIX TPYOOIPOBOJOB, UHMKE-
HEPHO-KOMMYHHKAIIMOHHBIX CETeH, OOBEKTOB
HedTenepepadbaTpIBaOIIETO MIPOU3BOJICTBA,
OTHECEHHBIX K CTPaTerH4ecKuM OObeKTaM, pe-
anu3alysi KOHIIECCUOHHBIX MPOEKTOB, 0ObEKTOB
001I1er0 MOJIb30BaHUS HACEICHHBIX TyHKTOB;

5) yAOBIETBOpPEHHE HYKJl HACEJICHHUS B
MACTOUIIHBIX YTOABSIX ISl BbIAaca CEIbCKOXO-
3SIMICTBEHHBIX JKUBOTHBIX JIMYHOTO TOABOPHS B
COOTBETCTBUU C MyHKTOM | crarbu 15 3akonHa
Pecny6onuku Kazaxcran «O mactoumax;

6) obecrnieueHne MOTPEOHOCTH HACEICHUS
B 3€MEJIbHBIX y4YacTKaxX JUIsl MHIWBUIYaJTIbHOTO

2 3akon Pecnyonuxu Kazaxcman « O 2ocyoapcmeennom umywecmee» om 1 mapma 2011 e. Ne413-1V // «Kazaxcman-
ckasi npasoa» om 10.03.2011 ., Ne 86-87 (26507-26508); « Eecemen Kazaxcmany 2011 scvinzor 10 naypwizoaevt Ne 72-75
(26477); 2011 srcvinevt 11 naypwizoazer Ne 76-80 (26482); Beoomocmu Iapnamenma PK, 2011 2., Ne 5 (2582), cm. 42.

3 Bemenvubiii kodekc Pecnyonuxu Kaszaxcman om 20 utona 2003 Ne442-11 // Beoomocmu [lapramenma Pecnyonuxu
Kaszaxcman, 2003 2., Ne 13, cm. 99; «Kazaxcmanckas npasoay om 26 urons 2003 20oa Ne 183-184.
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KHJTUIIHOTO CTPOUTEIHCTBA B COOTBETCTBHH C
reHEepaJIbHBIM TUTAHOM HMJIM CXEeMOH Pa3BUTHA H
3aCTPOIKU HACEICHHBIX ITyHKTOB;

7) HCTIOTHEHNE TeHEePATbHBIX TIAHOB Hace-
JICHHBIX IIYHKTOB B YaCTH CTPOMTENIHCTBA 00b-
€KTOB, TIOATAIAIOIINX TT0]T IEPEYCHb UCKITFOUH-
TEJBHBIX CIy4aeB, YCTAaHOBJICHHBIX HACTOSIIEH
CTaTheH, a TaKXKe CTPOUTEIHCTBO OOBEKTOB,
MPEAYCMOTPEHHBIX JTOKyMeHTaMu CHUCTEMBI
rOCYIapCTBEHHOTO TUTAHUPOBaHUs PecryOnuku
Kazaxcran, 3a cueT OrOKETHBIX CPEIICTB.

[IpuHYIATENEHBIM OTUYYKICHUEM 3EMEIlb-
HOTO y4YacTKa Uil TOCYAapCTBEHHBIX HYXJ HE
MOXeET OBITh TPHU3HAHO JH000E OTUYXKICHUE,
npecienyromnee KOMMEpUYECKHe LEeNd W IeH
YAOBJIETBOPEHHSI HETOCYIapCTBEHHBIX HHTEpe-
COB, JINOO MHOE OTYY)KICHHE, HE BBITEKAIOIICEe
U3 Lelel OCYIIECTBICHUS TOCYIapCTBEHHBIX
byHKIMI W He mpecienyromee OO0IecTBEHHO
3HAUYMUMBIE TIETIH.

[IpuHyIUTENEHOE OTYYKICHHE 3eMEITBHOTO
ydacTKa JIOIyCKAaeTCsl TOINBKO B TOM 00beMe, B
KakoM 3TO HEOOXOJMMO JUIsl yAOBJICTBOPEHHS
TOCYIapCTBEHHBIX HYXI.

OnHUM W3 OCHOBAHMH TNPEKPAICHHUS TIpa-
Ba COOCTBEHHOCTH, B TOM YHCJIC U OOIIeH co0-
CTBEHHOCTH, B MPHUHYIAUTEIBHOM IOPSIKE SIB-
JSIeTCS OTUYXKACHUE HEIBUKHIMOTO UMYIIIECTBA
B CBSI3M C U3BSATHEM 3€MEIHHOTO ydyacTka. 3e-
MEJBHBIA Y9aCTOK MOXET TNPHHAJUICKATh KaK
OJTHOMY JIUILY, TaK ¥ HECKOJIbKAM JIUIAaM OJIHO-
BPEMEHHO Ha IpaBe COOCTBEHHOCTH JIM00 IIpaBe
3emiienonb3oBanus (moamn.S) n.2 cr.249 'K PK).

Cornacuo n.1 ¢1.209 I'K PK umymectso,
HaXOAsIIeecs] B COOCTBEHHOCTH JIByX WJIM He-
CKOJIBKHX JIHII, TIPUHAJUICKUT UM Ha MpaBe 00-
et codbcrtBeHHocTH. OO1as COOCTBEHHOCTH
MoApa3AeIsieTCs Ha IOJEBYIO (C ONpeneieHueM
JI0JIell YYaCTHHKOB) U COBMECTHYIO (6e3 orpe-
JleJIeHust J10TIei ).

Kak mpaBuiio, 0611ast COOCTBEHHOCTh SIBJIS-
eTcst noneBor. OOpa3zoBaHME COBMECTHOM COO-
CTBEHHOCTH MOXET OBITh YCTAHOBJICHO TOJIEKO
3aKOHOM.

Ha ocnoBanuu n.3 ct.53 3emenbHOro Ko-
nekca PK, 3emenbHBIM y4acTOK MOXKET Haxo-
TUTHCS B 0011Ie1 COOCTBEHHOCTH C OTIPE/ICIICHNU-
€M JI0JIM KaXJI0r0 U3 COOCTBEHHMKOB (J10JIe€Bast
COOCTBEHHOCTb) WM 0O€3 oIpeneieHus aoien
(coBMecTHas cobcTtBeHHOCTh). Ha mpaBe 00-
el COBMECTHOW COOCTBEHHOCTH 3€MEJIbHBIM
YYaCTOK MOXET NpPUHAIISKATh CyNpyram, a
TAaKXKe YJIE€HaM KpECThSHCKOIO Xo3sicTBa. B

OCTJIBHBIX CIydasX 3eMeJbHBIH ydacTOK MO-
KET MpUHAJUIeKaTh Ha IpaBe 0oOLIel T0JeBOM
COOCTBEHHOCTH.

[TockobKy COOCTBEHHHMKOB MOXET OBIThH
nBa U 0oJiee, TO B JOTOBOPE 00 M3BATHH JOJIK-
HBI OBITh yKa3aHbl BCE COCOOCTBEHHHKH, €CIIH
M3BIMAaEMOE UMYIIECTBO IPUHAICKUT Ha Ipa-
Be oO0mmel coBMecTHOM coOcTBeHHOCTH. Ecim
M3BIMAaEMOE UMYIIECTBO IPUHAJICIKUT Ha Ipa-
Be 00111eH 107I€BOM COOCTBEHHOCTH C OTIpeIee-
HUEM JIOJIH KaXJ0ro U3 COCOOCTBEHHUKOB, TO C
KOKIBIM M3 HUX 3aKII0YaeTCS CaMOCTOSTEIIb-
HBIW TOTOBOP.

Ha ocnoBanuu .11 Hopmaruehoro nocra-
HosieHust Bepxosuoro Cyna ot 25 nexadbps 2006
I. Ne8 «O HeKOTOpBIX BOIpOCaxX MPUMEHEHHUSI CY-
JTaMH 3aKOHOATEIbCTBA O TIPUHYAUTEIHLHOM OT-
9YXKJICHUH 3E€MEJIBHBIX YYaCTKOB ISl TOCYIap-
CTBEHHBIX HYXI»*, €CIM 3eMEIbHBIH y4acTOK
MIPUHAUICKAT HECKOIBKUM  COOCTBCHHHKAM
Ha TpaBe oOIel J0JeBOM COOCTBEHHOCTH, TO
KK U3 HUX MMEET NPABO Ha TOIYUYCHHE B
COOCTBEHHOCTH OTACIBHOTO 36MEJIBHOTO y4acT-
Ka U (MJM) Ha MOJydyeHUue MHOM KOMIIEHCAIUH,
MPETYyCMOTPEHHOM 3aKoHOAATeNbcTBOMY. Clie-
JIOBATEJIbHO, €CJTM 3€MEJIbHBIN Y4acCTOK, H3bIMa-
eMBII JJI TOCYTapCTBCHHBIX HYKI, HAXOIUTCS
B OOIIIE€H J0JIEBOM COOCTBEHHOCTH, TO BJIaJIENEI]
JIOJIA UMEET TMPaBO Ha TOJYyYECHHE OTIEIHHOTO
3eMEJIbHOTO yJacTKa JIM0O Ha MOJy4YeHUE MHOU
KOMIICHCAIIMH, COPAa3MEPHO CBOEH J0JI€.

Ha nmanubiii MOMEHT B COOTBETCTBHH C II1.2
cT. 166 3emenbsHoro koaekca PK, B pasmep kom-
MIEHCAITUU BKIIFOYAFOTCS: PHIHOYHASI CTOMMOCTD
3eMEJIbHOTO Yy4YacTKa WJIM TpaBa 3€MJICTIONH30-
BaHUsI, PEIHOYHASI CTOMMOCTB HaXOJSAIETOCS Ha
y9acTKe HEIBM)KMMOTO HMYIIECTBA, BKIIOYAS
(pYKTOBBIC JEPEBbsi I MHOTOJICTHHE HACAXKJIC-
HUS, CTOUMOCTbD 3aTpar, CBSI3aHHBIX C OCBOCHU-
€M Yy4acTKa, €ro JKCIUTyaTalneu, Bce yOBITKH,
MIPUYMHSACMBIC BIIJICNIbIIaM COOCTBCHHOCTH B
CBSI3M C M3BATHEM 3€MEJIHLHOTO y4acTKa, B TOM
quclie YOBITKH, KOTOPhIE OHH HECYT B CBSI3H C
JIOCPOYHBIM TPEKpaIeHuEeM 00s3aTeIIbCTB TIe-
pen TPETBbHMH JIMIIAMH, a TAKXKe YITyIICHHAS
BbITof1a. OmpesenieHue yOBITKOB, NMPHYHWHEH-
HBIX COOCTBEHHUKaM IIPH H3BSITHH 3EMEJIbHO-
rO y4acTKa, a Takke pasMep UX KOMIICHCAIHH
YCTaHABJIMBAIOTCS COTIANICHUEM CTOpOoH. Ecim
COTIallleHue HE JOCTUTHYTO, TO pa3Mep KOM-
TEHCAINH YCTAHABIIUBACTCS CYJIOM.

Ha ocnoBanmm 1.1 c1.15 3akona «O xu-
JIMIIHBIX OTHOIICHUSAX», TPU CHOCE KHUJIOTO

4 Hopmamusnoe nocmanosnenue Bepxoerozo cyoa Pecny6nuxu Kazaxcman «O HeKOMOPbIX 60RPOCAX NpUMeHeHus.
cyoamu 3aKOHOOAMeENbCMEA 0 NPUHYOUMETLHOM OMYYAHCOCHUU 3eMENbHBIX YUACMKO8 051 20CYOAPCMBEHHBIX HYHCO»
om 25 dexabps 2006 2. Ne8 // Broanemenv Bepxosnozo Cyda PK, N 1, 2007 2.; «Kasaxcmarnckas npasday om 1 ¢es-

pana 2007 cooa N 17 (25262).

3axon Pecnyonuxu Kazaxcman «O ocunuwnolx omuowenusixy om 16 anpens 1997 2ooa Ne 94-1 // «Kazaxcman-
ckasi npagoay om 19.04.1997 2., No 92-93 (22342-22343),; «Eeemen Kazaxcmany 19.04.1997 xc., Ne 77 (21542); Be-
domocmu Ilapnamenma PK 1997 2., Ne 8, cm. 84 noonucano 6 neuams 20.09.1997 2.
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JIOMa B CBSI3H C IPUHYIUTEIBHBIM OTUYKICHUEM
3eMEJIbHOTO y4YacTKa I TOCYIapCTBEHHBIX
HYXJT COOCTBEHHHKY JI0 CHOCA €T0 JKHJIHINA TI0
€ro BBIOOPY MPEIOCTABIISAETCS B COOCTBEHHOCTh
0J1arO0yCTPOSHHOE KHUJIHIIE WIIA BHITUIAYHBACTCS
KOMIICHCAITUs B pa3Mepe PhIHOYHON CTOUMOCTH
xunuia. Ho unoe nmomerieHne MOXKET TpH-
HaJJIeKaTh Ha MpaBe COOCTBEHHOCTH KaK OJTHO-
MY JIMILY, TaK U HECKOJIBLKHM — Ha TIpaBe 00IIen
cobcTtBeHHOCTH. PaBHO Kak M MHBIE OOBLEKTHI
IPaKIAHCKUX MPABOOTHOIICHUH, KHIIOE TTIOME-
[IEHHE MOYKET HAXOAUTHCSI B OOIIEH cCOOCTBEH-
HOCTH C OTIPEACIICHUEM JIOIH Ka)J0ro u3 co0-
CTBCHHHMKOB B TIpaBe COOCTBEHHOCTH (I0JieBast
COOCTBEHHOCTh) WJIM 0€3 ONpeeeHHs] TaKuX
JoJieii (CoBMeCTHast COOCTBEHHOCTB ).

JIBoe nin Gosee rpakaaH MOTYT TIpuoOpe-
CTH TIpaBO OOIIEH T0JIeBOM COOCTBEHHOCTH Ha
KWIHIIE B CIIy4ae COBMECTHOTO CTPOUTENb-
CTBa, TPHOOPETEHHS >KUJIOTO JIOMa IOCpe-
CTBOM TPa)XAaHCKO-TIPABOBBIX CIEIOK WU B
HACJIEJICTBO U B JIPYTUX CIIy4asX, HE MPOTHBO-
pedamux 3akoHomaTenbCTBY Pecmybmuku Ka-
3axctaH (1.1 cT.16 3akona PK «O >xummniHbIx
OTHOIIEHUSX ).

Crarps 212 I'K PK npemycmarpuBaet, 4To
pacropsDKeHHE  HMMYIIECTBOM, HAXOSITAMCS
B 00mIel 10J1eBOH COOCTBEHHOCTH, OCYIIECT-
BIISIETCS TIO COIVIAIICHUIO BCEX €€ yYaCTHHUKOB
(wm wHadye cocoOCTBEHHUKOB). [lOCKOIBKY,
OTUY)XJICHHE HEJBIKHMOIO HWMYIIIECTBA, Ha-
XOMSIIEToCs B 00MIel COOCTBEHHOCTH, MyTEeM
U3BATHSL JUTSI TOCYIapPCTBEHHBIX HYX]I SBIISETCS
onHOM M3 (HOpM pacmopsHKEHHUST UMYIIECTBOM,
TO JOHKHO TIPOU3BOJUTHCS C COIIACHs BCEX
cocobcTBenHnKoB. CiiemoBaTrebHO, B JIOTOBO-
pe ¢ MECTHBIMU MCIIOJHUTEIBHBIMH OpPTraHaMH
00 OTYYKIEHWUHU >KUJIOTO JOMa JIOJDKHBI OBITH
yKa3aHbl BCE€ YYaCTHUKH OOIIEH T0JIeBOH COO-
CTBEHHOCTH (cocoOcTBeHHUKH). Pasmep ne-
HEXHOUM KOMITCHCAITH 32 JIOJII0 B IIpaBe 00IIei
COOCTBEHHOCTH Ha JKHIIMIIE OIpEAeIseTCs B
noroBope. Eciu cornamienne HE JOCTUTHYTO,
TO pa3Mep KOMIICHCAIIMH yCTaHABIMBAETCS CY-
JIOM, UCXOJIsl 13 PHIHOYHON CTOUMOCTH YKUJTUIIA
Ha MOMEHT €r0 HM3BSTHA, KOTOpas yCTaHaBIIH-
BaeTCsl COOTBETCTBYIOIIMMH CIEIHUATNCTAMHA
— OIICHIIMKAMHU HEABUKUMOCTHU C YUETOM paii-
OHa, TO/a TIOCTPOWKH, MaTepHAJIOB, MOTPEOU-
TEITCKUX Ka4eCTB, a TAKXKE JPYTUX, UMEIOITUX
3HAYEHWE IS MPABWIBHOW OIICHKU JKUJIHIIA,
00CTOSITENILCTB.

Ha ocnoBannm 1.2 c¢1.212 I'K PK, xaxxabri
YYaCTHUK JOJIEBOM COOCTBEHHOCTH  BIIPaBe
10 CBOEMY YCMOTPEHHIO MpPOJaTh, MOIAAPUTH,
3aBeNIarh, 3aJ0KUTh CBOKO JOJF0 JIMOO pacmo-
PAIUTHCS €10 MHBIM 00pa3oM C COONIOIeHUEeM
MpaBUJ TMPEUMYIIECTBEHHONW TIOKYIIKH JIOJIH,
npenycmorpenHoi cT.216 I'K PK.

DTO O3HAYaeT, 4TO MpOJaBell I0JI O0sS3aH
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U3BECTUTh B IMHUCBMEHHOW (PopMe OCTalbHBIX
YYaCTHUKOB JI0JIEBOI COOCTBEHHOCTH O Hame-
pEHUM TMpoJaTh CBOKO JIOJIO IMOCTOPOHHEMY
JUIY C yKa3aHUEM IIeHbI U APYTUX YCIOBUH, Ha
KOTOPBIX MpojaeT ee. Eciu ocTanbHbIE ydyacT-
HUKHU J0JE€BOM COOCTBEHHOCTHU OTKaXyTCS OT
MOKYNKH WU HE MPUOOPETYT MpoJaBaecMylo
JIOJTIO B MpaBe COOCTBEHHOCTH Ha JKUJIOE TOMe-
IIeHHE B TE€UEHHE Mecsla CO JHS M3BELICHHUS,
MIpOZaBel] BIIpaBe MpoiaTh CBOIO OO JTI0OOMY
muny. [Ipu nponaxe 1011 ¢ HapyIIEHUEM MPEU-
MYIIIECTBEHHOTO MPaBa MOKYMKHU JIF000H IPyToi
YYaCTHUK J0JI€BONH COOCTBEHHOCTH MMEET Ipa-
BO B TEUCHHE TPEX MECSIIEB TPEOOBAThH B Cy/e0-
HOM TOpsJIKE IEPEBO/Ia Ha HEro MpaB U 00sI3aH-
HOCTEI MOKymnaTesl.

[TockonbKy nmons B MpaBe COOCTBEHHOCTH
SIBIISIETCS CAMOCTOSITENIbHBIM OOBEKTOM TIpax-
JAHCKUX MPAaBOOTHOILIEHUH, TO, CIIEI0BATENLHO,
OHa MOKET OBITh CAMOCTOSITEILHBIM OOBEKTOM
OTYYXJACHUS MIPU U3BATUU HEIBUKUMOTO UMY-
IIeCTBa JUIsl TOCYJapPCTBEHHBIX HYXK]I.

Cormacso 11.2 ¢1.29 3akoHa «O KUIUIIHBIX
OTHOILIEHUSAX», TPU NPUHYIUTEILHOM IpeKpa-
IIEHUH TpaBa COOCTBEHHOCTH Ha KUJIMILE IO
TaKOMY OCHOBAHHIO, KaK MPUHYIUTEIbHOE OT-
YyXJACHHUS 3€MENbHOr0 ydacTka, Ha KOTOPOM
PaCHOJIO0KEH J0M JUIsl TOCYAapCTBEHHBIX HYX/I,
cOOCTBEHHUKY JIOJIKHA OBITH TIPEIOCTaBIICHA 110
€ro BeIOOpY MO0 JTeHEKHAst KOMITICHCAITHS, BbI-
IlagynBaeMasi COOCTBEHHUKY /10 MpPEeKpaIleHUs
npaBa COOCTBEHHOCTH JIMOO O1aroycTpoeHHOE
Xuuiie (KBapTupa WX JKHIOH JIOM) B COO-
CTBEHHOCTD. [Ipu 3TOM 1eHexkHasi KOMIIEHCaLUs
BKJIIOYAET B c€0sl phIHOYHBIE CTOUMOCTH >KUJITH-
a ¥ 3€MeJIbHOI0 y4acTKa, a TakKe BO3Melle-
HUE B TIOJTHOM 00beMe yOBITKOB, MPUYNHEHHBIX
COOCTBEHHHUKY B MOPAJKE, MPEAYyCMOTPEHHOM
cT.15 3akoHa 0 KWINIHEIX OTHOLIEHUSIX.

[lon >kunuiieM TOHUMAETCsl OTAeIbHas
KWIas eIMHUIA B BUJE MHAUBUAYAIbHOIO KH-
JIOTO JI0Ma WJIM KBapTHUPbI, IpeIHA3HAUYCHHAs U
UCIONIb3yeMast JIJIsl TOCTOSTHHOTO MPOKUBAHMUS,
OTBEYAIOIIasi YCTAaHOBJIEHHBIM CaHUTAPHO-3-
MUAEMHOIOTHUYECKIUM, TEXHUUECKUM U IPYTHM
o0s13arenbHBIM TpeOoBaHusAM (T101.28) 1.2 3a-
KOHA O JKWJIMIIHBIX OTHOILICHUSX )

Takum o00pa3oM, TpaBO BBIOOpPA MEXKITY
KOMIIEHCAIlue B pa3Mepe PHIHOYHON CTOMMO-
CTH >KMJIUIIA WU MPEIOCTaBIIeMbIM B COO-
CTBEHHOCTb OJIarOyCTPOEHHBIM KHWJIBEM CO-
xpansieTcs: 3a coocTBeHHHKamMu. CoOCTBEHHUK
BIpaBe TpeOoBaTh, YTOOBI 3aCTPOUIIMUK TIPEIO-
CTaBWJI €My B3aMEH Jpyroe 01aroycTpoeHHOE
Kuuiie (KBapTupy win Kwiod aom). Kowm-
MEHCAIUsl HAYHUCIISETCS 32 UMYILECTBO TOJIBKO
COOCTBEHHUKAM HEJBMKUMOCTH, 0€3 yueTa Ko-
JIMYECTBA MPOIMUCAHHBIX JIFOEH U UX POJICTBEH-
HBIX CBsI3ed. A caMH COOCTBEHHUKH MOTYT TIO-
JyYUTh KOMIIEHCALIMIO, TOJIBKO €CJIM MX MPaBo
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COOCTBEHHOCTH TIPAaBWJIBHO O(GOPMIICHO, T.€.
MMEIOTCSl BCE IMPaBOyCTaHABIMBAIOIINE U Ipa-
BOYJIOCTOBEPSIIOIINE JOKYMEHTHl Ha HEIBUKH-
MOCTb, B YaCTHOCTH Ha U3bIMAEMBII 3€MEITbHBIN
Y4aCTOK ¥ CHOCUMOE >KUJTHILIE.
CrenoBarenbHO, KOKIBIM YIaCTHUK OOIIIEH
COOCTBEHHOCTH (COCOOCTBEHHHMK) MMEET IIpa-
BO 100 Ha KOMIIEHCALIMIO CBOEH JI0JIM B IIPaBe
COOCTBEHHOCTH Ha HEIBMKHMOE HMMYIIECTBO
IIPU U3BSITUU 3TOTO HEJBUKMUMOIO MMYILECTBA
JUISl TOCYAapCTBEHHBIX HYXJ, JIMOO Ha MOIy-
YeHHe B COOCTBEHHOCTH OJaroycTpoeHHOTO
KUK, COPa3MEPHO CTOMMOCTH CBOEU JOJH.
JlanHast BO3MOXHOCTD MPSIMO HE MPEAyCcMOTpe-
Ha B JIEHCTBYIOILIEM 3aKOHOJATEIHCTBE, OTHAKO
U MpSMBIX 3ampeToB Toxke HeT. [lockonbKy Ha
ocHoBanuu moxan.4) m.l cr.29 3akona PK «O
KWINIIHBIX OTHOIICHUSAX», NPUHYAUTEIHHOE
(moMuMO BOJIM COOCTBEHHHKA) IMpEKpalieHne
npaBa COOCTBEHHOCTH Ha JKHIIHUIIE AOIMyCKa-
€TCsl B Clly4yae MPUHYAUTEIHLHOTO OTUYKJIEHUS
3eMEeJILHOTO y4acTKa, Ha KOTOPOM PacIOJIOKeH
JIOM, JUIsl TOCYIapCTBEHHBIX HYXJ, TO aHaJo-
TUYHO TMpaBuiIaM, NPEAyCMOTPEHHBIM B .11
HopmartuBHoro mnocrtanosinenusi BepxoBHOro
cyna ot 25 nexaOpst 2006 1. Ne§, ecnm xuu-
1€ MPUHAJIEKUT HECKOJIBKUM COOCTBEHHHUKAM
Ha TpaBe oOIIel J0JIeBOM COOCTBEHHOCTH, TO
Kbl U3 HUX UMEET MPaBo MpU U3IBbATHH Ha
MOJIyYeHUE B COOCTBEHHOCTH OJIar0yCTPOEHHO-
ro JKUJIHINA 00 JEeHE)KHON KOMIEHCAIUH CO-
pa3sMepHO CTOMMOCTH cBoeu monu. Ecim cro-
UMOCTbH MPEA0CTABISAEMOTO KHIIUIIA OKAXKETCS
BBIIIIE CTOUMOCTH JOJHU B OOIIENH COOCTBEHHO-
CTH Ha CHOCHMMOE >KWUJIUINE, TO pa3HUIla B UX
CTOMMOCTH C COOCTBEHHHKA HE Oy/leT B3UMaTh-
cs. Ecitm cromMocTs mony B 00IIel coOCTBEH-
HOCTH Ha CHOCHMOE XWJIMIIE OKaKETCS BBIIIE
CTOMMOCTH IPEIOCTABISIEMbIX KNI, TO pa3-
HUIIA B UX CTOMMOCTH JIOJIKHA BO3MEIIATHCS Ka-
XKIOMY COCOOCTBEHHUKY (HAa OCHOBAaHMHU 1.2 H
.3 c1.15 3aKoHa O KUJTUIITHBIX OTHOIICHUSIXY).
B ciywae cHoca >kunuiia B CBA3HM C IpHU-
HYAUTEIbHBIM  OTYY)KJIEHHEM  3€MEJbHOTO
y4acTKa JUIsl TOCYAapCTBEHHBIX HYXKA, MEXIY
3aCTPOMIIUKOM, MPOU3BOASIIUM CHOC, U COO-
CTBCHHHKaMHU (HAaHUMATEJISIMU) KU MOXKET
ObITh 3aKJIIOYEH JOTOBOP O MpPEeIOCTaBICHUU
B COOCTBEHHOCTHh (BHA€M) JIPYTUX >KHJIHII BO

BHOBb MOCTPOCHHBIX Ha 3TOM K€ WU JIPYyIroM
3eMENIbHOM YYacTKe MWJIbIX J0MaX ObIBIIMM
coOCTBeHHUKaM (HaHWMAaTENsIM) B3aMEH CHeE-
CEHHBIX XKWJIBIX oMemieHui (m.1 cT.116 3akoHa
0 XKWJINLIHBIX OTHOLIEHUsX). B aToMm citydae 3a-
CTPOMIIMK 00s3aH MPEAOCTaBUTh COOCTBEHHHU-
Ky (HaHUMAaTeo) OJIaroyCTPOSHHOE JKUJIHIIIE,
oTBevaroiiee TpedoBaHusaM 1. 1 ¢T.75 3akoHa o
KWINLIHBIX OTHOILICHUSX, B pa3Mepe He MeHee
MATHAAATH KBaJpPaTHBIX METPOB M He Oolee
BOCEMHAJIIIaTH KBaJIPAaTHBIX METPOB MOJIE3HOU
IUIOLIA/IA Ha YeJIOBeKa, HO He MEHEee OJTHOKOM-
HAaTHOM KBAapTHPbl WJIM KOMHAThl B OOILEXKH-
TUHA, a COOCTBEHHUKH (HAaHMMATEH) >KHJIHII,
MOJIeKAIMX CHOCY, O0s3aHBl OCBOOOIUTH
3aHMMaeMble UMH TOMEIIeHUsI B 00yCJIOBIEH-
HBI 10roBOopoM cpok. Ilo comtacoBanuto cto-
POH B JIOTOBOPE MOTYT OBITH MPELYCMOTPEHBI
UHBIE YCJIOBHSI U CPOKH IpeloCTaBiIeHUs Oia-
TOYCTPOEHHOTO >KMUJIUINA, CyMMbI BO3MOKHOM
KOMITEHCAIlMHU, Pa3Mephl KUJIMILA, 3TaXKHOCTD,
KOJTMYECTBO KOMHAT M JPYTHe 3aTparuBaroliye
HMHTEPECHl CTOPOH YCIIOBHSI.

locynapcTBeHHass perucTpanusi Ipekpa-
IIeHHsI TpaB COOCTBEHHUKOB MJIM BO3HUKHOBE-
HUS TIpaB rocydapcTBa Ha JaHHOE MMYILIECTBO
OCYUIECTBIIICTCA MPU YCIOBUU IPEICTABICHUS
Oprasy, OCYyIIECTBISIOIIEMY TOCYIapCTBEHHYIO
perucTpaiuio NpaB Ha HEABIXKUMOE HUMYIIE-
CTBO, JIOKyMEHTa, MOATBEPIKIAOIIEro BbIILIA-
Ty komneHcauuu. [Ipu omnpenenenun pasMepa
BO3MEIICHHUsS] B HETO BKJIIOYAIOTCA PHIHOYHAS
CTOMMOCTbH 3€MEJIBHOTO y4acTKa WM PhIHOYHAS
CTOMMOCTH MHBIX TPaB Ha 3€MEeJIbHBII Yy4acToK,
MOJIeKAIINX MPEKPAIICHUI0, a TaKkKe YOBITKH,
MPUYMHEHHBIE U3BATHEM TaKOro 3€MEJIbHO-
ro y4acTKa, B TOM YHCJ€ YMyIIeHHas BBITOAA.
B cinydae ecnu OTHOBpPEMEHHO C H3BSITHEM
3eMENIbHOTO y4YacTKa OCYIIECTBISETCA U3bs-
THE PaCMOJIOKEHHbIX Ha HEM M MpUHaJJIeka-
X TMPaBOOOIafaTe 0 JaHHOTO 3€MeNIbHOTO
y4acTKa OOBEKTOB HEABMKHMOIO MUMYIIECTBA,
B pa3Mep BO3MEUICHMs BKIIIOYAETCS PHIHOYHAS
CTOUMOCTh OOBEKTOB HEIBHKUMOTO HMYIIe-
CTBa, IPaBO COOCTBEHHOCTH Ha KOTOPbIE MOJIjIe-
KUT TIPEKPaLICHHUIO, WIH PHIHOYHAS CTOUMOCTD
MHBIX MPaB Ha 0OBEKTHI HEJBMKUMOTO UMYIIE-
CTBa, MOJIJICKALTUX MTPEKPALEHUIO.
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NON-DEFINED CONTRACT:
THE CONCEPT, ELEMENTS AND SIGNIFICANCE

Dilmukhametov Salavat
Associate Professor of Adilet Law School, Caspian Public
University, Dr. PhDAlImaty, Republic of Kazakhstanstan
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civil circulations.

Abstract. The structure of a non-defined contract meets the modern requirements of a market
economy. The benefit of this structure is that it allows creating an inexhaustible number of different
varieties of contracts and more fully revealing the potential of freedom of contract In law enforcement
practice, due to a novelty of the contractual structure, difficulties arise in the qualification of the
non-defined contract. This problem is very tough in the countries of the continental European
system of law, which have a well-developed statutory system of defined contracts and a pronounced
dichotomy of defined and non-defined contracts. If the non-defined contract is incorrectly qualified,
it is later identified as a contract of a different type; such that, an incorrect legal regime is applied
that may result in an unjust decrease in the autonomy of the parties, invalidity of the contract or
the application of a set of other measures of civil liability. The legal nature of the non-defined
contract is determined by a set of its individual features. For the proper qualification of the non-
defined contract, it is necessary to determine these signs. The article discusses the characteristic
features of non-defined contracts, which are crucial in distinguishing them from defined contracts
and allow for the qualification of the terms of the agreement in order to determine the type of
contract. The establishment of individual characteristics of non-defined contracts affect its legal
qualifications. The author concludes that the subject of a non-defined contract includes legitimate
and simultaneously unique substantive actions (inactions) of the parties to the contract. The subject
of the non-defined contract is the only specifying feature that distinguishes one version of a non-
defined contractual model from the other contracts.s.

ATAJIMAT' AH HIAPT: ¥I'bIM,
BEJITVIEP ’KOHE MOHI

qunabmyxameroB Canasar JlykMaHoOBUY
Kacnuii koeamovix ynugepcumeminiyy « 0L1emy» ico2apvl KYKbiK MeKmeOiHily KayblMOaACmblpbLIean
npogeccopol, 3aH blILIMOAPLIHLIY Kanouoamul, Aimamet K., Kazaxcman Pecnyonuxacuol

Tyitin co30ep: amanmagan wiapm, wapmmsiy MaHi, Oipezellnici, 3aHObLIbIK, A3AMAMMbIK Ali-
HAbLIM 00beKkminepi.

Annomayun. Amanmagan wapmmoly KYPuLIbIMbl HAPLIKMbIK IKOHOMUKAHLIY Ka3ipel 3a-
Mauabl mananmapvina xcayan oepedi. byn KoHCmMpyKyuaHblY apmulKULbLIblebl-uUapmmapobly ap
Mypi mypiepiHiy cCapKblIMAUMblH CAHbIH KYPY2a JHCIHe uapm epKiHOIeIHiY aneyemin 6apbiHuia
auy2a MyMKIHOIK 6epedi.lc scy3inde natioa boneawn sxcananreixkmap Kyxwix konoany masicipubecin-
0e Kypoeninikmi aublkmayaa apHanzan Kypoeni wiapm 601ein maodwliadsl, Amanean wapmmapoviy
0aMbl2aH HOPMAMUBMIK JHCYLeC] JHCoHe amalean HcaHe miziMoelMe2er Wapmmol aublK OUXOMOo-
MUsICbl OAp KOHMUHEHMANO0bl KYKbIKIMbIK 0moacsl Memiekemmepinoe OYn1 macene ome Kypoeii.
AHblKmanmazan wapmmoely OYpolc CapaiaHyblMeH Ol KelliHHeH 6acka munmeei Kenicimuiapm
pemiHoe aHblKmanaowl, Hamudicecinoe mapanmapobly Kacakana mayencizoieiniy a0iiemcis asa-
H0bIHA, KeNICIMULApmMmbly HCApamMCcbi30bl2blHA HeMece A3aMammulK-KYKbIKMbLK HCAYANKePULINiK-
miy 6acka wapanapvin KOoNOaHy2a aKemyi MyMKIH 20L1emci3 pexcum KOoNOaHbLiaosl. Aubikmai-
Magan wapmmaoly KYKbIKMbIK MOHI OHbIH JCeKe epeKulelikmepitiy HCUbIHMbIebIMeH aHbIKMANAobl.
Kenicimwapmmul 0ypsic capanay yuwin ocel 6encinepdi anvixkmay Kaxcem. Maxanaoa amaimazan
wapmmapOosly He2i32i epeKuieNikmepi Kapacmulpulidobl, 01ap 01APObl OCbL HCAL0AUIAPOAH AHCL-
pamy yuin Mayvl30bl O01bIN MadbLIAObL HCIHE KeLICIMULAPMMBIY P MYPLilieiH aHbIKMAy YUuliH
wapm mananmapvli aHblKmay2a MyMKiHOik bepedi. Kosapvioa amanmazan i#a20aiiapovly Keti-
Oip epexutenikmepi oHblH KYKbIKMbIK OLlikminicine acep emedi. Aemop HaKmuliaHOA2aH Kenicim-
wWapmmuoly MaHI 3aHO0bl MAPAnNMapmeHt, COHbIMeH Oipee KeliciMulapm mapanmapulivly Oipezell
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Manwl30bl ic-apekemmepi (apexemcizoiel) bap 0en myxcolpbimoatiovl. Amaybwl HCoxK Kelicim-uiapm-
MblY MAKbIPblObl OACKA KeniciMuapm KYpbLIbIMOAPbIHAH AMAYCbl3 KAAAH KeNiCiMuapm mypin
asicolpamyaa MyMKIiHOIK O6epemin Hcangvl3 HaKmul oauem 0onbin maowvliaodwl.

HEINOMMEHOBAHHBIN JJOTOBOP: IOHSATHE,
IMPU3HAKHU U 3BHAYEHUE

Junbmyxameros Canasar JlykmaHoBu4
Accoyuuposannulii npogheccop Bvicuieti wikonst npasa «9dinem» Kacnuiickoeo obujecmsenno2o
yuusepcumema, ookmop PhD, e. Anmamvi, Pecnyonuxa Kazaxcman

Knrouesvie cnoea: HenoumenosanHwlli 002080p, npeomem 002080pd, YVHUKAIbHOCHb, NPAGO-
MepPHOCMb, 00BeKMbl 2PANCOAHCKO20 000POmA.

Annomayun. Koncmpykyus Henoumeno8anHozo 002080pa omeeuaenm co8pemMenHbiM mpedo-
BAHUAM PbIHOYUHOU dKOHOMUKU. [Ipeumyujecmeom OaHHOU KOHCMPYKYUU ABIAENCA, MO, YMO OHA
no380J51em c030a8amb Heucuepnaemoe Koauiecmeo paiuiHblx pasHo8UOHOCmell 002080p08 U 60-
Jlee NoIHO PAcKpbimb NOMEHYUA 800006l 002060pa. B npasonpumenumenvrotl npakmuke, u3-3d
HOBUWECBA camoll 002080PHOU KOHCMPYKYUU, BOZHUKAIOM CLONCHOCMU 8 K8ATUpUKAYUU Henou-
MeH08aHH020 002080pa. OQueHb Henpocmo 3ma npodiema oocmoum 6 20CyO0apcmeax KOHMuUHeH-
MANbHOU NPABOBOU CeMbl, KOMOPbLE UMEION XOPOULO PA3PAOOMAHHYI0 HOPMAMUBHYIO CUCTNEM)
NOUMEHOBAHHBIX 00208008 U APKO BbIPANCEHHYIO OUXOMOMUIO NOUMEHOBAHHBIX U HENOUMEHOBAH-
HbIX 002080p08. Ilpu HenpasuibHOU Keanugukayuu HenouUMeHo8aHHO20 002080pd OH GNOCIE0-
cmeuu quHmuqbuL;upyemc;l KaK 002080p UHO20 8uda (Muna), 8 pesyivmame 4e20 NPUMEHAEMCs
HeNnpaguibHblll NPABOGOU PEXCUM, KOMOPbIUL MOJXCEm Noslledb HeCnpaseonusoe yMeHbuleHue de-
MOHOMUU 80U CIMOPOH, HEOeUCMBUMENbHOCMb 002080pA WU NPUMEHEHUEe KOMNIEKCA UHbIX Mep
2PaAAHCOAHCKO-Npasosoll omeemcmeennocmu. 1lpaeoeas cyuHocms HENOUMEHOBAHHO20 002080PA
onpeoensiemcs. HAabOpom e20 UHOUBUOYATbHBIX NPUSHAKOS. [ NpasuibHOU KeAIupuKayuu Heno-
UMEHOBAHHO20 002080pA, HEODXOOUMO Onpedenamy 0anHble NpusHaKu. B cmamve paccmampusa-
IOMCsL OCHOBHbLE NPUSHAKU HENOUMEHOBAHHBIX 002080P0O8, KOMOpble UMeIOm peuarujie 3Ha4eHue
npU pazepasuyeruy ux om NOUMEHOBAHHBIX 002080P08 U NO360IAIM NPOBECMU K8ATUDUKAYUIO
VCI08ULL CONAWEHUSL 8 YelsaX ONpedelleHUst PA3HOBUOHOCMU 002080pd. Ycmanosnenue uHO8UOy-
ANIbHBIX NPUSHAKOB HENOUMEHOBAHHBIX 002080P08 GIUSAION HA €20 NPABo8YIo Keanuguxkayuio. Ae-
MOop NPUXoOUm K 8bl800Y, 4mMo 8 Npeomem HeNnoUMeHOBAHHO20 002080PaA 8X00SM NPABOMEPHbLLE
U OOHOBPEMEHHO YHUKANbHbIEe CYOCMAaHYUOHATbHbLE deticmaus (be30elicmsust) cmopon 002060pa.
IIpeomem HenoUMeHOBaAHHO20 002080PA ABNAEMCS eOUHCNBEHHBIM BUO00OPA3VIOWUM KpUmepuem,
KOMOpblll N0360/15em OMAUYUMb O0OHY PA3HOBUOHOCTb HENOUMEHOBAHHO20 002080Pd OM OPYeUX
002080PHBIX KOHCMPYKYUIL.

A non-defined contract is an agreement, in is determined that its individual characteristics

relation to which the law does not provide for
positive civil-law regulation (requirements for
form, material conditions, rights and obligations
of the parties, etc.) even if it was mentioned in
normative legal acts [1, p.116].

To determine the legal essence of the
contract, it 1S necessary to carry out its
individualization through the analysis of its
conditions and comparison with the statutory
system of contracts.

The eventual result of the individualization
of the contract is the determination of the exact
version of the contract in order to apply the
appropriate legal regime to it.

If, at the individualization of the contract, it
is determined that the contract is defined, then
for this type or subtype of the contract its special
legal regime should be applied.

If, at the individualization of the contract, it

are new and not suitable for the defined contract
prescribed by law, then such agreement is non-
defined. The general legal regime is applicable
to it.

In other words, the legal essence of the
contract is determined by a set of individual
characteristics and, in the process of
individualization of a contract, it is necessary to
determine these characteristics in the first turn.

Some scholars refer to the individual
characteristics of the contract: subjects, the
object, the subject of the legal relationship, the
nature of the distribution of rights and obligations
between the parties (one-sided or reciprocal),
the compensatory nature or gratuitousness, the
moment of entering into a contract (consensual
or real), etc [2, p.84].

One believes that the criterion of the subject
of the contract may affect the conclusion, for
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example, a commercial or consumer contract,
but this criterion does not allow meaningfully
determining what specific type of a non-defined
contract was concluded. Likewise, this refers to
the compensatory nature or gratuitousness, the
reality or consensual nature of the contract and
all other civil rights of the similar dichotomous
classifications, known in the science.

In our opinion, the individuality of a non-
defined contract lies in its subject matter.
In turn, the above-mentioned dichotomous
divisions of contracts are auxiliary criteria
when characterizing the substantial part of the
contract.

The subject matter of the contract is an
essential condition of any contract, since,
without its indication, the contract is deemed
void; the role of the subject is to determine the
type of contract [3, p.27].

This is also established by the Kazakh
legislature. In accordance with paragraph 1
of Art. 393 of the CC of the RK, a contract is
regarded as being concluded when the parties
have reached agreement on all the material
conditions, in the form required by the type of
contract in question. Essential conditions are
the conditions of the contract’s subject matter,
the conditions that are recognized as essential
by legislation and are necessary for contracts of
this type, as well as all those terms concerning
which an agreement must be reached upon the
request of one of the parties'.

Conditions that are recognized as essential
by legislation and are necessary for contracts
of this type refer only to the defined contractual
constructions. The conditions when an
agreement should be reached on the request
of one of the parties, with the exception of the
subject matter of the contract, are additional
essential conditions, so they may not exist.

In this regard, the only stable essential
condition for a non-defined contract is its subject
matter.

However, the Kazakh legislature did not
disclose what is meant by the subject matter of
the contract.

There is also no norm in the GCC? that
indicates what is relevant to the subject matter of
the contract. As K. Zweigert and H. Kotz point
out, it is useless to look for norms in the GCC
that would testify to the principal interest of the
legislature to the social function of the contract,
its content or consequences. The creators of the
GCC did not consider this necessary [4, p.6].

%’ AzamammulK HcIHe az3amammeolk ic Heyp2izy KyKblebl

The Latvian legislator has considered this
point. According to Section 1412 of the Civil
Law of Latvia, the subject of a legal transaction
may be both an action and abstention from
it, and as an action aimed at establishing or
transferring a proprietary right, and action for
any other purpose. Everything that is established
by Section 1412 and subsequent articles on the
subject of the legal transaction extends to the
subject matter of the contract (Section 1542 of
the Civil Law of Latvia)®.

According to A.A. Akhmedov, a non-
defined contract is an agreement in respect of
which at least one of the qualifying features of
the direction, subject or object of the contract is
not regulated by normative legal acts [5, p.57].

In our opinion, the direction and object of
the contract are included in the subject of the
contract.

G.F. Shershenevich emphasizes that the
content of the contact, or, as wrongly expressed
by our law, the subject matter of the contract ...
is the legal consequence to which the will of two
or more persons is oriented. The achievement
of this goal implies, first, the validity of the
contract, i.e. the availability of all the conditions
under which the state power is ready to give
legal assurance to the contract [6, p.8].

In the literature, orientation is also
understood as the target setting of the contract [ 7,
p.43].In this regard, orientation is the purpose of
the contract, which in turn is part of the subject
matter.

The object of the contract may include all
transferable objects of civil rights. Very often
in the science of civil law, the subject matter
of the contract is identified with the object of
the contract. For example, some authors note
that any property not withdrawn from civil
circulation can be an object of the contract of sale
[8, p.9]or the subject of the lease agreement is
an individually defined thing, both movable and
immovable, which does not lose its properties in
the process of its use [9].

M.M. Agarkov points out that in order to
avoid confusion it would be better to rationalize
the terminology and to regard anything that the
behavior of the obligated person is directed to
as an object of law, first of all the thing ...; the
behavior of the obligated person, characterized
by certain features (transfer of a thing, payment
of money, the production of a certain work,
refraining from infringing on a thing, refraining
from publishing someone else’s literary work,

n padxcoanckuil kooexc Pecnyonuku Kazaxcman (Obwas ywacms) om 27 dexabps 1994 2ooa // Beoomocmu Bepxos-
Ho2g Cosema Pecnyonuxu Kazaxcman, 1994 2., N 23-24 (npunoscenue

Burgerlzches Gesetzbuch vom 18. August 1896 / URL: https://www.gesetze-im-internet.de/bgb/

Latvz]asRepublzkasszzllzkums 1937.gada 28. janvari/ URL: https://likumi.lv/ta/id/72415-par-latvijas-republikas-

1937-gada-civillikumu..
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etc.), is called the content of the legal relationship
[10, p.23].

We share this approach and because the
actions of parties to the contract are oriented
to the object of the contract in aggregate, they
constitute the material content of the legal
relationship. The subject matter of the contract
is the material content from the point of view of
its legal relationship.

Material and personal non-material
benefits and rights can be the objects of civil
rights. Material benefits and rights (property)
include: things, money, including foreign
currency, financial instruments, works, services,
objectified results of the creative intellectual
activity, firm names, trademarks and other
means of individualizing products, property
rights and other property (P. 1, 2 of Art. 115 of
the CC of the RK).

Therefore, in the opinion of M.K.
Suleimenov, the property is a multi-faceted
concept. It is used, in particular, to denote: 1)
the totality of things and material values held by
a certain person (property or another proprietary
right); 2) the totality of things and property rights
to receive things or other property satisfaction
from other persons (assets); 3) the totality of
things, property rights and obligations that
characterize the property status of the carrier
(assets and liabilities) [11, p.13].

Proceeding from the text of Art. 115 of the
CC of the RK, the author suggests the following
structure of property: things (including money
and securities); works and services; intellectual
property; property rights (right of claim);
liabilities or debts [11, p.16].

In turn, the Latvian legislature perceived
the classical reception of Roman private law,
dividing things into corporal (res corporales)
and incorporeal (res incorporales). Through this
division, civil rights objects are formed.

Incorporeal things are different personal,
proprietary rights and liability rights, as far as
they are constituent parts of property (Section
841 of the Civil Law of Latvia). Corporal things
are either movable or immovable, depending
on whether they can or cannot be moved from
one place to another without external damage
(Section 841 of the Civil Law of Latvia).

The German legislature has consciously
chosen very narrow definition and also
consciously establishes in § 903 of the BGB
that only certain movable and immovable things
can be property items, but not incorporeal things
[12, p.1521].

Certainly, this does not mean that there

are no rights to inventions, industrial designs,
trademarks, artworks and services in Germany
and, in particular, personal rights. The granting
ofthese rights occurs at two different levels. First
of all, there are international conventions, which
Germany joined, and special national laws, such
as patent law, the law on industrial design, the
law on the protection of semiconductors, the
law on the protection of new plant varieties,
the laws on trademarks and copyrights, as well
as extrajudicial and, from the point of view of
development of some aspects, very problematic
right of the courts, as in the case of personal
rights. On the other hand, it is universally
recognized that, as stated in Art. 14 of the Basic
Law, the constitutional concept of property,
which gives the citizen a subjective right to
protect himself from the state’s invasion of his
private life, includes the above-mentioned and
other property rights [13, p.75].

In the legal literature, the concept of objects
of civil (property) circulation is also used. This
concept includes almost all objects of civil
rights (legal relations), except for personal
non-property rights, which are inalienable and
therefore cannot be the objects of circulation.
The concept of objects of civil (property)
circulation coincides with the concept of objects
of property rights. Consequently, the concept of
the object of civil (civil legal) relations is wider
than the object of civil circulation [14, p.295].

We support this point of view; the subject
matter of the contract includes various objects
of civil circulation (the objects of the contract).

At the same time, we believe that the
subject of a non-defined contract includes the
substantive actions (inactions) of the parties to
the contract, which must meet the criteria of
legitimacy and uniqueness.

Substantive actions (inactions) of the parties
to the contract are the specifying terms of the
contract, according to which the legal essence of
one variety of a defined or non-defined contract
can be distinguished from another.

Therefore, under the contract of property
hiring (lease), the lender undertakes to provide
the tenant with property for a fee in temporary
possession and use (paragraph 1 of Art. 540 of
the CC of the RK)*.

The action to provide the tenant with
property for temporary possession and use, and
counter payment action will be substantial. In
other words, the aforementioned substantive
actions form the legal essence of the lease
agreement.

One can give the opposite example: the

i) pasicoanckuti kooexc Pecnyonuxu Kasaxcman (Ocobennas wacmv) om 1 wrons 1999 2ooa // «Kazaxcmanckas
npagoay om 17 urons 1999 cooa Ne 172-173; Beoomocmu [lapramenma Pecnybnuxu Kaszaxcman, 1999 2., Ne 16-17,

cm. 642.
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contract’s term that the property is transferred
together with all documents related to it
(documents certifying completeness, safety,
quality of property, operating procedure, etc.)
cannot be attributed to substantial, since such
a term does not allow establishing the specific
nature of the contract.

When forming the structure of substantive
actions (inactions), their focus on a particular
object of civil circulation is of significant
importance.

Without an exact coordination of substantive
actions (inactions) and identification of civil
circulation objects, a non-defined contract will
be deemed to be unconcluded.

For example, under a confidentiality
agreement, the substantial inaction, that is,
abstention from committing an action is referred
to non-disclosure of confidential information to
third parties, where confidential information is
the object of the contract. In order to identify the
object of the contract, the information should be
specified more precisely. This information can
be contained in financial statements, accounting
registers, business plans, contracts, etc.

Similarly, in view of their specifics, other
objects of civil rights must be identified.

A special significant feature of substantial
actions (inactions) of the parties to the non-
defined contract is a criterion of legitimacy.

The essence of this criterion is that the
substantive actions (inactions) of the parties to
the non-defined contract should not contradict
the mandatory norms of law, moral and public
policy.

So, the condition for assigning the
appropriation of entrusted property of third
parties, established in the contract, will be
illegal, because such a condition of the contract
contradicts the norms of the criminal legislation.

Therefore, the established contract’s
condition for secret theft of property from third
parties will be unlawful, because such a clause
of the contract contradicts the norms of criminal
law.

It should also be emphasized, once again,
that only civil rights objects involved in
transferring could be the object of a non-defined
contract. For example, the condition in the
contract on the proliferation of nuclear weapons
will undoubtedly be illegal, since atomic
weapons are withdrawn from civil circulation.

The second essential criterion is the
uniqueness of the substantive actions (inactions)
of the parties to the non-defined contract.

The wuniqueness of substantive actions
(inactions) in a non-defined contract consists

%’ AzamammulK HcIHe az3amammeolk ic Heyp2izy KyKblebl

in the fact that they are not provided for in the
norms-definitions or in other qualifying norms
that define one or another version of the defined
contract.

As an example, we can cite the norm-
definition from § 433 of the GCC: under the
contract of sale, the seller of the thing undertakes
to transfer the thing to the buyer and grant him
ownership of it. The seller of any right is obliged
to give the buyer this right, and if it gives a basis
for ownership of a thing, then to give him the
thing. The buyer is to pay the agreed purchase
price to the seller and accept the purchased item®.

Consequently, the contracts of purchase and
sale include, as a minimum, contracts that (a)
mediate the transfer of a thing into ownership (b)
in exchange for money. From a literal reading of
the data of qualifying norms, it surely follows
that in cases when a particular contract does not
meet these criteria and is aimed not at transferring
a thing into ownership for a monetary reward, it
is not contrary to the law and not vicious, but
simply does not obey special rules on contracts
of sale. In connection with its compliance
with the qualifying standards relating to other
defined contractual models, such a contract may
be subordinated to another special regime (for
example, barter or gift agreement) or rendered
in the category of non-defined contracts (if it
does not meet the qualifying criteria of any of
the defined contracts) [1, p.122].

Therefore, substantive inactions, expressed
in non-disclosure of confidential information
to third parties, are not provided for in norm-
definitions or other qualifying norms that
identify defined contracts in the laws of
Kazakhstan, Latvia and Germany. In this regard,
they are unique.

Among other things, the substantive actions
(inactions) of the parties to the non-defined
contract may be unique if they are aimed at
objects of civil circulation that are not provided
for in the relevant legal regimes of the defined
contracts.

For example, an agreement on a commercial
penalty is different from a monetary penalty; it
is only an object of civil rights, in the form of
goods and money. Unlike the civil legislation
of Germany and Latvia, the civil legislation of
Kazakhstan provides only a monetary penalty. In
this regard, the substantive actions established
in the contract at the request of the goods, in
the event of non-performance or improper
performance of the obligation, in particular in
case of delay in execution, become unique in its
content in Kazakhstan.

As noted above, known dichotomous

3 Biirgerliches Gesetzbuch vom 18. August 1896 //https://www.gesetze-im-internet.de/bgb
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classifications of contracts are auxiliary criteria
that can characterize the subject matter of
the contract. In their essence, many of them
characterize the substantive actions (inactions)
of the parties to the non-defined contract. For
example, under mutual or unilateral actions
(inactions) of the parties to a contract, it is
understood whether there is a counteraction
(inaction) or it is not.

Therefore, the substantive inaction of
non-disclosure of confidential information to
third parties can be unilateral or mutual, i.e.,
with counteraction (inaction), for example, by
not disclosing personal data, paying bonuses,
etc. In this regard, the substantive inaction of
the parties to the contract can be divided into
unilateral or mutual, and they can be classified
into gratuitous (without counter-provision) or
compensated (payment of bonuses), etc.

In view of the above-mentioned, it can be
stated that the subject of a non-defined contract
includes legitimate and simultaneously unique
substantive actions (inactions) of the parties to
the contract aimed at certain objects of civil
circulation.

Proceeding from the fact that the subject
of a non-defined contract is the only specifying
feature that distinguishes one version of a non-
defined contractual model, the concept of a non-
defined contract can be formulated on the basis
of this feature.

A non-defined contract is an agreement
of persons that generates a legal relationship;
the essential content of it is the commission or
abstention from the performance of legitimate
and simultaneously unique substantive actions
aimed at certain objects of civil circulation.
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THE HISTORY OF THE EMERGENCE AND DEVELOPMENT
OF THE CONCEPT OF NON-DEFINED CONTRACTS IN
THE CIVIL LAW OF KAZAKHSTAN, LATVIA AND GERMANY
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University, Dr. PhD, Almaty, Republic of Kazakhstanstan

Keywords: non-defined contract, Roman law, contract law, the principle of “pacta sunt
servanda”, freedom of contract. non-defined contract, Roman law, contract law, the principle of
“pacta sunt servanda”, freedom of contract.

Abstract. Non-defined contracts are an integral part of any market economy. Despite its
undeniable nature and wide application in contract practice nowadays, the non-defined contract
has gone through a very long and complex path of its legal development before it finally becomes
established as a fundamental element of freedom of contract and self-supporting unit in the system
of civil contracts of Kazakhstan, Latvia and Germany.

Based on historical and legal analysis, the author considers the main stages of development
of atypical contracts construction in the civil law of Kazakhstan, Latvia and Germany. Also in
the article, the initial period of development of non-defined contracts in Roman and canon law is
investigated.

Non-defined contracts originate in Roman law and initially they were not provided with legal
protection. The fall of the Western Roman Empire and the formation of other states on its territory
led to the fact that Roman law practically became “dead” law. In medieval Europe, canon law
began to be of great importance, in view of the fact that the ecclesiastical jurisdiction extended to
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a wide range of relations, which we now regard as secular (contractual, hereditary, family, labor
relations, etc.).

Despite the well-established principle of “pacta sunt servanda” in canonical medieval law, the
doctrine of non-defined contracts has not been finally established. It was in the New Age that all
non-defined contracts without any conditions or restrictions began to enjoy procedural protection
and were considered concluded from the moment the parties reached agreement on all the essential
terms of the contract.

KA3AKCTAH, JIATBUSI )KOHE TEPMAHMSIHBIH A3AMATTBIK
KYKbIFbIHJIAFBI ATAJIMAFAH IHAPTTAP TYKbIPBIMJIAMACBIHBIH
LIBIFY KOHE JAMY TAPUXbI

JqunabmyxameroB CajnaBar JlykmanoBuu
Kacnuii Koeamowix ynueepcumeminiy «O0LIem» 2Hcoapvl KYKblK MeKMeOinily KaybLMOACmblpbli2aH
npogeccopol, 3aK bLILIMOAPbIHLIY Kanoudamuvl, Aimamet K., Kazaxcman Pecnybnuxacuol

Tyiiin ce3dep: amanmazan wapm, pum KYKbl2bl, WapmmvlK KYKbIK, NPUHYUni «pacta sunt
servanday, wiapmmuoly epKiHOiIeI.

AnHOmayusn. Amaimazan wapmmap Ke3 KeleeH HapblKMblK YIKOHOMUKAHBIY axcblpamac 6eii-
2i bonvin maobwliaovl. Amaimazan wapmmoly 0Aycbl3 CUNAMbL JHCIHE Ka3ipei manoa uapmmolk
maoicipubede KeHineH KOJIOAHbLIYbIHA KAPAMACMAH, Ol Wlapm epKiHOICTHIH He2i32l d1eMeHmI JcoHe
Kaszaxcman, Jlameus sicone ['epmanus azamammuolk wapmmapsl Jicytiecinoe2i 0epoec KOHCMpYK-
yusCvl 6ONLIN MYNKINIKMI OeKimineeHee Oeliin 63iHIH KYKbIKMblK OAMYbIHbIH ome Y3aK api Kypoeni
JICONIbIHAH OMMI.

Asmop mapuxu-KyKulKkmulx manioay nezizinoe Kazaxcman, Jlamsus sicone I epyanusinoly asa-
MAmmulK, KYKbl@bIHOAbl AMAIMARAH KeNICIM-UUAapm KOHYeNnyusacbl OAMYbIHbIY He2i3el Ke3eHOepiH
Kapacmuoipaovl. CoHOaU-aK MaKaiaoa pum JHcaHe KAHOHObIK KYKbIKMAbl AmaimMagan wapmmap-
OblH 0aMyblHblY OACMANKbl Kezeyi 3epmmeneoi.

Amanmazan wiapmmap 63 6acmayvlH pum KYKbl2bIHAH A1a0bl HCIHE Al2AUKbL Ke30e o1ap ma-
nannen Kopaimaosl. Bamvic Pum umnepusicoiibly KY1aybl JCaHe OHbIH AyMA2bIHOA 6ACKa Memie-
KemmepOiH KYPbLIYbl PUM KYKbIEbIHbIH IC JCY3IHOe «O11» KYKbIKKA auHanybina akendi. Opma 2acwl-
pvik Eyponada wiipkey iopucouxyusaceinbly Kazipei yaKkuimma 3ausipivl peminoe Kapacmulpamuoit
KapulM-KamulHACMAapowly (wapmmvlk, Mypazepiik, omoaculivlK, eHOeK KamblHACmapvl JHCoHe
m.0.) KeH ayKblMblHA 0a Mapanryblia 6AuIaHbICbl KAHOHObIK KYKbIK 30p Manbvlzea ue 6010bl. Ka-
HOHObIK OPMARACHIPILIK KYKbIKMAZbL «pacta sunt servanda» Kazuoameina Kapamacmau, ama-
Magan wapmmapoviy OOKMPUHACHL MYNKILIKMI Oeximiimezen. [[an ocol ZKana 0ayipoe oapnvix
amaimazan wapmmap Kauoau oa Oip wapmmapcoul3 Hemece UIeKMEYIIEPCI3 iC HCYP2i3y KOp2ayblH
natioanana 6acmaowvl JHcaHe mapanmap wapmmosly OApiviK eneyii epedicenepi OoublHua Kenicimee
KOJL JicemKizeen commen Oacman Hcacaizan 0en canaiobl.

NCTOPUA BOSBHUKHOBEHUA U PA3BBUTUA KOHLEIIITNA
HEINIOMMEHOBAHHBIX JOI'OBOPOB B I'PA’KIAHCKOM ITPABE
KA3AXCTAHA, JATBUU U TEPMAHHUU

JquabmyxameroB CasaBar JlykMaHOBUY
Accoyuuposannulii npogheccop Boicuieti wixonst npasa «9dinem» Kacnuiickoeo obwecmeennoco
yHusepcumema, ookmop PhD, e. Anmamul, Pecnyonuxa Kazaxcman

Knrouesvie cnosa: HenoumenosanHwlii 002080p, PUMCKOE NPaso, 002060PHOE NPABO, NPUHYUN
«pacta sunt servanday, c60600a 002080pa.

Annomayusn. Henoumenosanuvie 002080pbl s8ISIOMC HEOMbEMAEMOU YACMbIO TH0OO0U pbl-
HOYHOU 3KOHOMuUKU. Hecmomps na e2o Heocnopumblil xapakmep u wWupoKoe npumeHeHue 8 00-
2080PHOU NPAKMUKe 8 Ce200HsuHUe OHU, HENOUMEHOBAHHBIIL 002060p NPOULEN OYeHb O0A2ULl U
CILOJICHBILL NYMb CB0€20 NPABOBO2O PA3GUMUSL, Neped MmeM KAK OKOHYAMETbHO YMEEPOUMCs OCHO-
BONONALAIOWUM INEMEHMOM C80000bl 002060PA U CAMOCMOAMENbHOU KOHCMPYKYUel 8 cucmeme
2pascoanckux 002060poe Kasaxcmana, Jlameuu u I'epmanuu.

Ha ocnoge ucmopuko-npasosoco ananusa, asmop paccmampusaem OCHOBHbLE SMANbl Pa3-
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BUMUSL KOHYENnYUU HeNOUMEHOBAHHO20 002080pa 8 epadcoanckom npase Kazaxcmana, Jlameuu u
T'epmanuu. Takowce 6 cmamve ucciedyemcs: Ha4aubHull Nepuod pa3eumusi HeNOUMEHOBAHHBIX 00-
2060pP08 8 PUMCKOM U KAHOHUYECKOM Npase.

Henoumenosannvie 002060pbi bepym c80€ HAUANLO 8 PUMCKOM NpABe U NePEOHAUATIbHO OHU He
ObLIU cCHAOXMCeHbl uckosol 3awumoi. [ladenue 3anaonou Pumckoti umnepuu u obpazosanue Ha
ee meppumopuu 0pyeux 20Cyoapcms, NPuseio K momy, 4mo pumcKoe npaeo npaKmuyecku cma-
J10 «Mepmebimy» npasom. B cpednesexosoii Egpone cmano umems 601buioe 3navenue KaHOHUuYe-
CKoe npaso, 88udy mo2o, 4mo YepKoGHAsl IOPUCOUKYUS PACNPOCMPAHSIACL U HA WUPOKULL KpYe
OMHOWEHULL, KOMOopble Mbl CEeUUac paccmampusaem KaxK ceemckue (002080pHble, HACIe0CmEeH-
Hble, cemelinble, mpy0ogvle omHowerus u op.). Hecmomps na ycmosswerics npunyun «pacta sunt
servanday 6 KAHOHUYECKOM CPeOHe8eKO8OM NPase OOKMPUHA HENOUMEHOBAHHBIX 002080P08 OKOH-
yamenvho He ymeepounace. Mmenno 6 snoxy Hosoco epemenu 6ce HenoumeHo8anuble 002080pbl
0e3 Kakux-1ubo yCcao8ull uiy 02panudeHuti Cmaiu noib308amuvCsi NPOYeCcCyaibHOU 3aWUmon U Cu-
Manucs 3aKI0YeHHbIMU C MOMEHMA OOCIUNCEHUS. CMOPOHAMU CO2NLACUSL NO 8CEM CYUECHBEHHBIM

52 52

VCI08UAM 002080pa.

Non-defined contracts originated in Roman
law. Initially, they were not provided with legal
protection because of strict system of contracts
recognized by courts.

In order for the concluded agreement
between the parties to have legal force, it was
necessary that the agreement be either a real,
verbal or literal contract or one of four defined
types of consensual contracts (purchase-sale,
hire, mandate and partnership); otherwise, it
was recognized as a “nude pact”. The classical
Roman law was based on the fact that the “nude
pact” does not give the right to actionable
protection (“ex nudo enim pacto inter cives
Romanos action non nascitur”) [1, p.97].

Thestricttypification of contractsrecognized
by the courts left non-defined contracts without
claims, the content of which deviated from the
recognized contracts [2, p.533].

Over time, this system of contracts became
inconvenient, because it did not meet the
requirements of the economic life of Rome, in
connection with which they gradually began
to recognize new types of agreements, that is,
non-defined contracts. In other words, there was
no full recognition of the legal force of non-
defined contracts and the principle of freedom
to determine the type of contract in the Roman
period.

The fall of the Western Roman Empire and
the formation of other states on its territory led
to the fact that Roman law practically became
“dead” law.

In medieval Europe, canon law began to
be of great importance, in view of the fact that
the ecclesiastical jurisdiction extended to a
wide range of relations, which we now regard
as secular (contractual, hereditary, family, labor
relations, etc.).

The civil and canon laws regulated the
rights of the parties under the agreement in
different ways. In Roman law, the rule that the
nude pacts did not generate civil obligations
was still in force. The canon law, in contrast to
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the formalism of civil law, recognized

The principle of mutual consent “pacta sunt
servanda” (“agreements must be abided”) in the
medieval canon law was based on the Christian
moral prescription of truthfulness. The Liber
Extra says that agreements, even “nude”, must
be abided [3, p.182-183].

In the medieval period, the cantonists put
forward two theories of contract performance.

John Teuton (+1245/1246) put forward the
theory of procedural protection of all agreements
on ecclesiastical law. That is, only consent of the
parties is enough to make the agreement valid.

When disagreeing with the opinion that all
agreements were secured by judicial protection,
Pope Innocent IV (1243-1254) referred to church
sanctions, up to and including excommunication.
This meant that a party that had not fulfilled
its obligation under the agreement could be
punished, but in no case, it could be forced to
execute the contract or pay compensation for it.

The majority of canonists of the 12th-15th
centuries abided the Teuton’s theory [3, P.184].
However, in the doctrine, along with a widely
formulated rule, one important condition for
the validity of the pacts was fixed: their binding
depended on the validity of the causa. The
literal application of the “pacta sunt servanda”
rule could lead not only to the implicit goal
of protecting the interests of a bona fide
creditor in an informal transaction, but also to
undesirable consequences; for example, hasty
or illegal agreements, that in the church court
an unscrupulous lender could enforce bona
fide debtor to execute. The canonists adapted
the causa to protect the interests of a bona fide
counterpart through the philosophical concept
of causation (causality) [4, p.179-180].

However, despite the established principle
of “pacta sunt servanda”, the doctrine of non-
defined contracts was finally established only in
the new era.

The concept of non-defined contracts in the
early modern period. During the early modern
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period, for the study of law, including contract
law, lawyers began to use the humanistic and
comparative methodology, abandoning the
scholastic one.

When interpreting legal issues, jurists used
not only the Code of Justinian but also addressed
awide range of sources (philosophical, religious,
historical, etc.). This was the basis for a review
in the field of contract law, of such issues as the
essence of the contract, the procedural protection
of all non-defined contracts, the contract’s causa,
the classification of contracts, etc.

Jurists began to consider the contract as a
coincidence of the will of the parties (consensus).

They gave up on the division of agreements
into contracts and pacts and the theory of “nude”
and “attired” pacts, that is, a closed list of
agreements that used the actionable protection.
They recognized the principle of “pacta sunt
servanda” common for contract law. According
to D.Yu. Poldnikov, having been influenced by
the moral and philosophical concepts of Aristotle
and Thomas Aquinas, representatives of the
school of Salamanca attached the canonical
rule “pacta sunt servanda” (“agreements must
be abided”) to the general legal principle.
They unanimously recognized the contractual
relationship as a manifestation of the human
virtue of compensatory (exchange) justice.
In fact, the concept of Aristotle and Thomas
Aquinas about agreements as acts of equivalent
exchange, or proportional retribution was
adopted [4, p.255].

Jurists adopted the canonical position
on the contract’s causa, first with respect to
commutative contracts, then to both commutative
and gratuitous ones. In the 17th-18th centuries,
lawyers (H. Grotius, S. Pufendorf, J. Doma, C.
Thomasius, etc.) generally denied the necessity
of the contract’s causa, arguing that the very
agreement of the parties was a sufficient basis
for giving the agreement legal force.

Another trend of the epoch, which
indirectly affected the regime of non-defined
contractual constructions in practice, was the
growing intensity of the legislative regulation
of contractual relations and the increase in the
share of discretionary norms. Gradually, one
formed the familiar system of general norms of
contract law and special rules relating to specific
types of contracts. Non-defined contracts were
considered to be subject to the general rules of
the law of obligations, but not subject to special
regulations [1, p.107-108].

One of the first codifications that govern
contractual relations is the Bavarian Civil Code
of 1756 (Codex Maximilianeus Bavaricus
Civilis), which is the merit of the Chancellor of

the State, Kreitmeier. The Code reproduced the
decisions made in Bavaria since the era of the
Pandects; it can also reveal a certain influence
of the school of natural law [5, P.48]. The ideas
of the school of natural law are particularly
noticeable in the field of contract law. The Civil
Code of Bavaria refused to divide agreements
into contracts and pacts and designated them
with the single term “convention”. It also lacks
the theory of “nude” and “attired” pacts:

“The agreements ... although being divided
into pacts and contracts in the Roman law ... but
now all the pacts have been given the strength
and importance of the contract, so the above-
mentioned (Roman) division has disappeared
along with the difference between the so-called
nude, legal, attired or supplementary pacts” (IV,
1, §3). In other words, the Code recognized
the legal force of non-defined contracts. Along
with this, the Code lists the conditions for the
validity of the contract (IV, 1, § 5), establishes
the principles of consensuality (IV, 1, § 5), the
absence of a general rule on the special form of
the contract (IV, 1, § 7), and the binding nature
of all lawful agreements, the procedure for
concluding contracts on the model of an offer
and an acceptance [4, p.348].

Then, on the initiative of Frederick the Great,
the codification was carried out in Prussia. The
Prussian state code of 1746 was written in an
easy language, which explains its influence on
the compilers of the French Civil Code [5, P.48].

The rules on obligations are included in
the acquisition of title section of the Code.
Compilers of the Code proceeded from a broad
concept of property, including both tangible
and intangible benefits, so the right of property
absorbed obligations (intangible benefits) [4,
p-350].

In the Code, the natural legal concept of the
contract is fixed, according to which the contract
is understood as the will of the parties aimed at
acquiring or alienating rights. The contract takes
legal force from the moment of acceptance of
the promise. The Prussian Code also establishes
the freedom of form and content of contracts.

One of the significant codifications of
the civil law of the early modern period is the
French Civil Code of 1804.

In the development of the FCC, in the field
of the law of obligations, the works of J. Doma
and J. Potier were mainly used. A contract is
an agreement by which one or more persons
are obligated to give one or some other person
something, to do or not to do something (Art.
1101 of the FCC)'.

In turn, according to Art. 1134 of the
FCC, legally constituted agreements replace

! French Civil Code (Napoleonic Code) of March 21, 1804 // http://'www.napoleon-series.org.
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the law for those who concluded them. These
agreements can be canceled only by mutual
consent of the parties or by virtue of grounds
sanctioned by law. They must be performed in
good faith. This article authorized the conclusion
of any contracts that had a legal basis. Such a
basis exists both in the case when the contract
regulates the mutual exchange of goods, and in
the case of transactions aimed at donating [1,
p.108].

The validity of the contract is evidenced
by four conditions: the consent of the party that
undertakes the obligation; its ability to conclude
contracts; a certain subject, which is the essence
of the obligation; the legal basis for the taking of
an obligation (Art. 1108 of the FCC).

The principle of determining the type of
contracts was reflected in Art. 1107 of the FCC,
contracts, regardless of whether they have the
appropriate definition or not, are subject to
general rules.

Thus, the FCC allows the conclusion of
legal non-defined contracts and provides them
with procedural protection.

In 1900, the number of Western European
codes was supplemented by another
codification, namely the German Civil Code.,
although the development of the GCC? was
begun as far back as 1847. The first commission
for the development of the GCC created and
consolidated the knowledge of Prussian,
Bavarian, Saxon law, as well as the laws of other
German lands. The commissionincluded notonly
well-known German professors Windscheid,
Plank and others, but also practicing lawyers.
Dr. Pape headed the commission [6, p.32]. In
1888, the first project of the GCC, consisting
of five volumes, was published. However, the
first project of the GCC received many incisive
comments, including that the project was
written in the incomprehensible language, and
that the draft included mostly Roman law and
almost nothing German. Therefore, in order to
eliminate these remarks, a new commission was
formed in 1890, which began processing the
initial project of the GCC. Thus, the GCC was
adopted and published in 1896 and entered into
force on January 1, 1900.

Regarding the form, the GCC shows its
distinctive character with a completely original
plan. The vast common part unites provisions
concerning the whole ensemble of civil law
institutions. Then the special part includes four
books [5, p.53]. That is, the GCC consists of five
books: Book One “General Part”; Book Two
“Law of Obligations”; Book Three “Property
Law”; Book Four “Family Law”; Book Five
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“Inheritance Law”.

The theoretical basis ofthe law of obligations
that is placed in the second book of the GCC
rests on the previous Savigny’s doctrine of
obligations [6, p.36].

So, according to § 241 of the GCC, the
creditor, by virtue of the obligation, has the
right to demand from the debtor the fulfillment
of obligations. Execution of an obligation
can also consist in refraining from the action.
This statement contains the basic elements of
the general definition of the obligation. In the
general part of the Code, provisions are made
for transactions in general, which apply both
to unilateral transactions and to contracts.
Contracts are traditionally the most common
way of creating debt relationship. Unlike the
FCC, the GCC does not define the contract.
However, based on the norms specified in § 145
and 341, it is possible to single out the essential
features of the contract: it is understood as a
legal relationship established between several
persons; its content can be represented as a
positive action, and as abstinence from such one
[7, p. 315-316].

In addition, the GCC, as already mentioned,
does not contain a separate article or paragraph
on the freedom to conclude non-defined
contracts, but such a right of participants in
civil circulation is assumed. The question of the
principle of free definition of the type of contract
at the time of development of the GCC was
already so indisputable that the authors of the
German codification considered it superfluous
to point this out directly in the GCC, confining
themselves to pointing out such a right only in
preparatory materials [8, p.127; 9, p.14].

The admissibility of a free definition of the
type of contract is further based on the right
enshrined in Article 2.1 of the German Basic
Law, such as general freedom of action’.

According to J. Schapp, herewith, it does
not matter whether it is a question of mixing
different types of contracts regulated in the
eighth section of the second book of the GCC ...
or of the type of contract that has been recognized
only in circulation ... or of a binding agreement
that cannot be a551gned to any particular type.
The last reason for accepting any binging
arrangement is not the rule of law declaring
the admissibility of such an agreement, but the
very principle of freedom of a binding contract,
guaranteed by Art. 2.1 of the German Basic
Law and provided for in § 311 I of the GCC [10,
p.94-95; 11, p.22].

Thus, in the very early modern period, all
non-defined contracts, without any conditions

2 Biirgerliches Gesetzbuch vom 18. August 1896 // https://www.gesetze-im-internet.de/bgb.
Grundgesetz fiir die Bundesrepublik Deutschland vom 8. Mai 1949 // http.//www.gesetze-im-internet.de.
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or restrictions, began to enjoy procedural
protection and were considered concluded from
the moment the parties reached consent on all
the material terms of the agreement.

Non-defined contracts in Kazakhstan and
Latvia in the pre-revolutionary period. In pre-
revolutionary times, the norms of adat (the
customary law of the Kazakhs) were in force
in the territory of Kazakhstan. A distinctive
feature of the Kazakhstani customary law was
the recognition of rules of conduct and judicial
power by the headship, as well as public and
political life. Such codified monuments of
Kazakh customary law as the Code of Qasym
Khan and “Zheti zhargy”, compiled by Tauke
Khan, were of particular importance. They
reflected the most important norms of Kazakh
customary law, including those regulating
property relations in the Kazakh society [12].

However, researchers of Kazakh customary
law are almost similar in the opinion that Kazakh
customary law had developed for several
centuries, mainly on the basis of a natural
closed economy. The purpose of contracts in the
Kazakh society, especially before Kazakhstan’s
accession to Russia, was mainly to satisfy
the necessary household requirements of the
community members, which is explained by
their relatively small number. After the accession
of Kazakhstan to Russia in the late 18th — early
19th centuries, resulting in the expansion of
the sphere of commodity exchange and the
emergence of new sources of law, the legal
regulation of contractual relationships received
a new impetus in the form of the emergence of
new types of civil law contracts. Most of the
contracts in the Kazakh community were oral
[13, p.154]. Non-fulfillment of the contract was
considered dishonest. Non-fulfillment of the
contract was considered a matter dishonest: “he
who does not keep his word does not have faith;
he who does not have faith does not have God”
[14, p.361].

Until the appearance of the written Code of
Qasym Khan in the 16th century, oral customs
accepted by the nomadic society were the source
of the Kazakhs’ contract law. They recognized
the conclusion of any types of contracts that
corresponded to the general principles of justice,
honesty and reasonableness that existed at that
time in the nomadic society. Despite the absence
of written law in the Kazakh society, all types of
contracts were recognized as unwritten customs,
and non-fulfillment of contracts was punishable
by various sanctions of the biys. Proceeding
from this, it is necessary to consider that during
this period the principle of the general contract
operated, that is, all contracts were considered
non-defined.

After the adoption of the written Code of

Qasym Khan, the principle of singular contracts
began to operate in the Kazakh customary law.
That is, along with the non-defined contracts,
which were governed by the general principles
of Kazakh customary law, there appeared
defined contracts, which became regulated by
one of the sections of the Qasym Khan’s Code.

As noted, Qasym Khan’s Code consisted
of five sections. The section that governed the
regulation of legal relations was one of them;
it included the rules on the conclusion and
execution of certain types of contracts: purchase
and sale, exchange, loan and donation contracts
[15, p.43].

Alongside with that, in practice, other
kinds of contracts were concluded in the
nomadic society of Kazakhs: the contracts of
employment, work and labor and storage.

For example, a contract of work and
labor in the daily life of Kazakhs was used
for the performance of certain works. In
accordance with this contract, the employee,
on the instructions of the customer, carried out
a certain amount of work, receiving a fee in
accordance with the contract. The list of these
works was small and limited to the requirements
of everyday life of Kazakhs. These were works
on skin processing, milking of cows, mares and
camels, the pasturing of cattle [15, p.43].

In virtue of the fact that special legal
regimes were not envisaged for these types of
contracts in the Qasym Khan’s Code, they can be
considered non-defined contracts. Despite their
“non-definedness”, the courts of biys provided
them with legal protection.

After Kazakhstan’s accession to Russia,
Tsarist Russia, for a long time the Kazakh
customary law was the only source of law in the
territory of Kazakhstan [12].

After the adoption of the Code of Laws of the
Russian Empire in 1822, its operation extended
to the territory of Kazakhstan as well. While the
Code of Laws of the Russian Empire (Articles
569 and 570 did not directly address the issue of
non-defined contracts, it quite clearly indicated
that “every contract”, if it is properly drawn up,
imposes the obligation to fulfill it and gives the
right to claim [1, p.112-113].

In the pre-revolutionary period, on the
territory of the Baltic countries, including Latvia,
there were numerous legal sources (legalization
of Polish and Swedish kings, Roman law, city
statutes) [16, p.188].

On November 12, 1864, Alexander II issued
a decree on the publication of the third part of
the Code of Local Laws of the Baltic provinces,
where he points out that he had approved the
third part of the Code of Local Laws of the
Baltic provinces composed by the second
division of his own chancery, containing the
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Code of Civil Law and Russian and German
translations, for promulgation through the
Government Senate in the same manner as was
observed in the publication of the first parts, and
with the enforcement from July 1, 1865. From
that date, the third part of the Code of Local
Laws of the Baltic provinces became the only
source of local civil law in most of the Baltic
region, and from that time the articles thereof
were to operate and apply in the affairs of all
government and judicial institutions on the same
basis as general articles of the Laws of Empire.
The new provisions of the Code of Local Laws
of the Baltic provinces had no retroactive force,
which the decree determined that the articles of
this code that contained the necessary additions
to the laws that had been in force before were
applied only to those cases that arose after the
promulgation of the code [17, p.115].

The creation of the Code of Local Laws of
the Baltic provinces was the most successful
and the only systematization of local laws in the
Russian Empire at the regional level [18, p.39].

The section on the obligations is the most
developed part of the Code of Local Laws of
the Baltic provinces, where it was set forth in
accordance with the system adopted in the
textbooks: the so-called general part of the law
of obligations went first and was followed by a
special one [19, p.72]. The special part provided
legal regulation for contracts, absolutely new
for that time, such as an insurance contract, a
contract of annuity and a contract for publication.

The Code of Local Laws of the Baltic
provinces distributed all contracts in the system
based on their content, for example, contracts,
meaning the return of things, loan, mortgage,
assignment, luggage, purchase, exchange and
others. However, this classification was not
exhaustive, as the contracts that did not fit into
any of those categories in the Code could not
have been concluded, and, nevertheless, they
were obligatory for contracting parties (Art.
3209), if they did not contain anything illegal,
immoral or dishonorable (Art. 3214) [20, p.119].
In other words, the Code of Local Laws allowed
the conclusion of non-defined contracts.

When summing up the matter under
consideration, it should be noted that in the pre-
revolutionary period, Kazakhstan and Latvia,
being a part of the Russian Empire, had their
own special local legal sources that permitted
the conclusion of non-defined contracts, along
with the Code of Laws of the Russian Empire.

Non-defined contracts in the independent
Republic of Latvia (1918-1940). With the
independence of Latvia, the main sources
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governing contractual relations were the tenth
volume, the first part of the Civil Code of the
Russian Empire and the third part of the Code of
Local Laws of the Ostsee Provinces before the
new Civil Law of Latvia came into force in 1938.
In this regard, continuity in the independent
Republic of Latvia with respect to the legal
status of non-defined contracts remained.

The Latvian civil law was developed on
the basis of the third volume of the Code of
Local Legalizations of the Ostsee Provinces and
adopted on January 28, 1937, and entered into
force on January 1, 1938.

This Civil Law consists of an introduction
and four parts, the first part of which is devoted
to family law (Gimenes tiesibas), the second part
to the law of succession (Mantojuma tiesibas),
the third part to the property law (Lietu tiesibas)
and the fourth part to the law of obligations
(Saistibu tiesibas).

As A. Baykov notes, the maturity of Latvian
civil science of this period is convincingly
demonstrated by the adoption of the Civil
Law. Since there were different civilists’ views
on the problem of further improvement and
development of civil legislation, it should be
noted that V.I. Sinaiskiy, at one of the most
significant meetings of the Latvian legal
community, namely at the First Congress of
Lawyers (1932), called for the development
of a new codified regulatory legal act, that
would ensure the unity of legal regulation that
constituted the necessary prerequisite for a
sovereign national state. That is, the Civil Law
had played a decisive role in the unification of
Latvia’s private law [21].

In the Civil Law of Latvia*, the freedom-
of-contract doctrine is not explicitly provided,
but it follows from a number of its provisions.
For example, Section 1493 provides that a legal
transaction is an allowedly permitted action to
establish, modify or terminate legal relations.
Section 1511 establishes that the contract, in the
broad sense, is any mutual agreement of several
persons on the establishment, modification or
termination of any legal relationship. Section
1547 stipulates that a contract concluded on a
lawful basis imposes the obligation to perform
the promised action on the counterparty, and
neither particular burden of the transaction
nor the subsequent difficulties of performance
entitle one party to recede from the contract,
albeit with reimbursement of the losses to the
other party.

Thus, the contract law of the first
independent Republic of Latvia allowed the
parties to conclude non-defined contracts; most

4 Latvijas Republikas Civillikums 1937.gada 28. janvart // https.//likumi.lv/ta.
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importantly, they should not contradict the
mandatory provisions of the current legislation
of the country.

Non-defined contracts in Kazakhstan
and Latvia during the Soviet period. After the
establishment of Soviet power in Kazakhstan,
the policy of full implementation of Russian
law and the eradication of Kazakh customary
law began; therefore, at the end of the 1930s,
customary law turned from an official source
of law into customs not sanctioned by the state.
The first Civil Code of the Russian SFSR,
adopted at the 4th session of the All-Russian
Central Executive Committee (ARCEC) of
the 9th convocation and put into force by the
decision of the ARCEC on November 11, 1922
from January 1, 1923, operated in the territory
of the Kyrgyz (Kazakh) Autonomous Soviet
Socialist Republic (Kazakh ASSR), established
on August 26, 1920. After the establishment of
the Kazakh SSR, on the basis of the Constitution
of the USSR of 1936, the operation of the Civil
Code of the RSFSR of 1922 preserved on the
territory of Kazakhstan [12].

The development of the national legal
system of independent Latvia was interrupted
after the establishment of Soviet power in its
territory in June 1940. In November 1940, the
Civil Law of Latvia of 1937 was abolished and
replaced by the Civil Code of the RSFSR of
1922.

The Civil Code of the RSFSR® did not
directly point to the possibility of concluding
non-defined contracts.

However, the Decree of the ARCEC of May
22, 1922 “On the main private property rights
recognized by the RSFSR, protected by its laws
and by the RSFSR courts” adopted in the first
years of Soviet power, established the right to
conclude any contracts not prohibited by law
[11, p.14].

As T.E. Novitskaya notes, the originality
of the Civil Code of the RSFSR lied in the
fact that it did not establish the principle of
permissibility to enter into any contract, if it did
not contradict the general requirements set by
the Code concerning contracts. Even before the
adoption of the Civil Code of the RSFSR, the
People’s Commissariat of Justice explained in a
circular dated March 3, 1922, that the practice of
registration of contracts by the notary, where legal
relationships unknown to the law in force were

the contents, was illegal. The Code expanded
the range of defined contracts; however,
they did not exhaust all types [22, p.91-92].

M.I. Braginskiy also points out that the
principle of protection of non-defined contracts
was not fixed in this Code. Therefore, there
was a different attitude to this principle in the
literature of that time. There was no unified
point of view on this matter in judicial practice
as well. In some cases, courts recognized non-
defined contracts as illegal. However, in parallel,
there was another position aimed at recognizing
the need to provide legal protection to non-
defined contracts. This last line received special
development in the military and post-war years.
It was then that, in particular, the legal force
of the contract of lifelong maintenance with
dependence, the contract on the gratuitous use
of property (loan) and the contract of storage,
absent in the Civil Code of the RSFSR, was
recognized [23, p.45-46].

[.B. Novitskiy was of the opinion that the
types of contracts envisaged by the Code were
not of exhaustive nature. The law provides for
the most frequent contracts, but the parties can
enter into contracts not prescribed by law, as
long as their content does not contradict the
general principles of Soviet law [24, p.100].

This issue was decided in favor of the
non-defined contracts after the adoption of the
Fundamentals of Civil Legislation of the USSR
and the Union Republics of December 8, 1961,
put into force on May 1, 19626, Based on the
Soviet law in the union republics, the civil codes
of the union republics were adopted. The civil
codes of the Kazakh SSR” and the Latvian SSR®
were adopted in 1963.

The Fundamentals of the Civil Legislation
of the USSR and the Union republics, as well as
the civil codes of the Kazakh and Latvian SSR,
provided that civil rights and obligations arose
from the grounds prescribed by the legislation
of the USSR and the Kazakh SSR/Latvian
SSR, as well as from the actions of citizens
and organizations, which are not provided for
by law, but due to the general principles and
meaning of civil law, generated civil rights
and obligations. In accordance with this, civil
rights and obligations arise from transactions
prescribed by law, as well as from transactions,
not stipulated by law, but not contradicting it
(Article 4).

3T pascoanckuti kooekc PCOCP om 31 oxkmsabpa 1922 2ooa // hitp://pravo.gov.ru.
OcHoesbl epadicoanckozo  3axonodamenvcmea Coioza CCP u cotosHulx pecnyOnuk, ymeepiucoenHvle 3aKoHOM
CCCP om 8 oexabpa 1961 2o0a (Bedomocmu Bepxoenozo Cosema CCCP, 1961 2., N 50, cm. 525) // http://pravo.

gov.ru.

https://online.zakon.kz.

) pasicoanckuti kooexe Kazaxckoti Cosemckou Coyuanucmuueckou Pecnyonuxu om 28 dexabps 1963 2o00a //

Grazhdanskii kodeks Latviiskoi Sovetskoi Sotsialisticheskoi Respubliki: ofitsial'nyi tekst s prilozheniem postateino
sistematizirovannykh materialov (Tieslietu ministrija). — Riga: Liesma, 1974. — 606 Ipp.
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Thus, with the adoption in 1961 of the
Fundamentals of Civil Legislation of the USSR
and the Union Republics, non-defined contracts
received legal protection at the legislative level.

Non-defined contracts in modern Germany,
Kazakhstan and Latvia. Currently, according
to the German legislation, GCC is still the
main normative source regulating binding and
contractual relations.

In 2002, in connection with the reform of
the law of obligations, the second book of the
GCC “Law of Obligations” was amended and
supplemented, in accordance with the Law on
the Modernization of Law of Obligations’.

The Law on the Modernization of Law of
Obligations not only affected the general part of
the GCC, but also touched on the general part
of the law of obligations, as well as the special
debt relations. For example, the issues on the
limitation of action. If earlier, the limitation
period for transactions, as a rule, was 30 years,
now it is 3 or 10 years. In the section of the
general part of the law of obligations, relations
connected with circumstances that impede the
fulfillment of obligations have obtained new
regulations in the first turn. Before the reform
of the law of obligations in the GCC, there
was no difference between a loan in cash and
in kind. Now both forms are subject to separate
regulation, etc [25].

As for the freedom to conclude non-defined
contracts, even now this right of the parties is not
directly fixed in the GCC, but it is implied. Since
the freedom-of-contract doctrine in Germany is
elevated to the constitutional principle.

A new stage in the development of civil
legislation in Kazakhstan began after Kazakhstan
gained independence.

In the first years of independence, before
the adoption of the Civil Code of the Republic
of Kazakhstan, many laws were put in force;
they regulated various economic ties of different
types and directions. But, as a rule, they were
passed independently of each other; they were
not sufficiently interlinked with each other, often
contradicted one another in solving similar or
compatible problems, and contained many gaps
and obvious mistakes. On January 30, 1993, the
Decree of the Supreme Council of Kazakhstan
also put into force the Fundamentals of Civil
Legislation of the USSR and the Republics on
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the territory of the country. In the event of a
conflict between the Fundamentals and the Civil
Code of Kazakhstan in 1963, the Fundamentals
of Legislation were in force. The project of the
Civil Code of the Republic of Kazakhstan was
based on the Fundamentals of Civil Legislation
of the USSR and the Republics. The Civil Code
was adopted in two stages: the General part
— on December 27, 1994!° the Special part —
on July 1, 1999, The most important was the
General part: it contained the general principled
and revolutionary provisions, and it was the first
[26].

Articles 2 and 380 of the Civil Code of
the Republic of Kazakhstan are devoted to
freedom of conclusion of non-defined contracts,
according to which citizens and legal entities
are free to enter into a contract. The compulsion
to conclude a contract is allowed only in
exceptional cases. The parties can conclude the
contract, both envisaged and not envisaged by
law.

Thus, the freedom-of-contract doctrine
is the most important principle of civil law in
independent Kazakhstan.

Currently, the main regulatory legal act
regulating contractual relations in Latvia is the
Civil Law of 1937, which was restored in parts
in 1992-1993 after gaining independence.

Along with the Civil Law, other special laws
have been adopted and put in force; they regulate
specific types of contracts. An illustration of
this is the Maritime Code of May 29, 2003'2,
the Law of June 16, 1999 “On Trademarks and
Indications of Geographical Origin”!?, the Law
of 6 April 2000 “On Copyright”', etc.

In parallel with the Civil Law, the
Commercial Law of April 13, 2010, is also in
force; its Part D is dedicated to certain types of
commercial transactions'. Section D includes
93 Articles, namely Articles 388-480 of the
Commercial Law.

Concerning the freedom to conclude non-
defined contracts, this right of the parties, as
well as in Germany, is not directly expressed in
the Civil Law of Latvia, but it is implied. First
of all, this approach is explained by the fact
that in Europe, as early as at the end of the 19th
century, the freedom to enter into non-defined
contracts was recognized and was not disputed
by anyone.

¥ Gesetz zur Modernisierung des Schuldrechts vom 26. November 2001 // https://www.bgbl.de.
I'pasicoanckuti kooexc Pecnyonuxku Kazaxcman (Obwas uacms) om 27 0exabps 1994 2o0a // http://online.zakon. kz.
I pascoanckuti kooexce Pecnybnurxu Kazaxcman (Ocobennasi uacmo) om 1 utons 1999 2o0a //https.//online.zakon. kz.

12 Jiiras kodekss 2003. gada 29. maija //https://likumi.lv.

Par precu zimém un geogrdfiskas izcelsmes noradem likums 1999. gada 16. Jinija // https://likumi.lv.
4 gutortiestbu likums 2000. gada 6. aprila //https://likumi.lv.
I3 Latvijas Republikas Komerclikums 2000.gada 13.aprili //https://likumi.lv.
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HEMUMYHIECTBEHHBIE OTHOLIEHMSA
B I'PAZXKJIAHCKOM ITPABE

AKaiomn I'abuaen AliHameBuY

Accoyuuposannbiii npogeccop mexucoyHapoorHozo Yuueepcumema

umenu Cyneiumana /lemupens, KaHouoam puoULecKux Hayk, OoyeHm,
Ipeoceoamens apoumpasica “Legal” 2. Anmameot, Pecnybiuxa Kazaxcman

Kniouesvie cnosa: nHeumyuecmeenuvle OmMHOUEHUS, TUUHOE HEeUMyWecmeenHoe 01aco, iu-
HOe HeuMyujecmeeHHoe npaso, c80000d, HCU3Hb, 300P08be, YeCHb, 00CIMOUHCMEBO, apOUMPAd;C.

Annomayusn. Qopmuposanue epanicOancKoeo 00ujecmed Kak npasoeo2o npeonoiazaenm Kave-
CMBEHHO HOBYLIL YPOBEHb NPABONOPAOKA, YEHMPOM KOMOPO2O CMAHOBUMCS 4ell08eK, €20 npasd u
€80600bl, KOHCIUMYYUOHHO NPOBO32TAUEHHbIE BbICUUEL YEHHOCMbIO 00Wecmsd, a UX NPu3HaHue,
cobnmodenue u 3auuma — 00I3aHHOCMBIO 20CYOAPCMed. Dmu HOGble AKCUOIO2UYeCKUe OPUEHIMUDbL
PAazeumusl ome4ecmeeHH020 3aKOHO0AMENbCMEad 3ampasusaiom npexncoe 6ce2o 6Cro cepy epadic-
OAHCKO-NPABOBO2O PE2YIUPOBAHUsL U OOHOBPEMEHHO CIMABSIM Neped YUBUTUCMUYECKOU HAYKOU Psio
CILOJICHBIX MEMOOONOSULECKUX NPOOILEM, 8 MOM YUCTE CEA3AHHBIX C KOHYENMYAIbHbIM 0O0CHOBAHU-
eM uHmezpayuu TUYHbIX HeUMYUeCmEeHHbIX OMHOUEHUI 8 npedMem Ompaciu.

To obcmosimenbcmeo, ymo epa’rcoancKoe npaso pecyiupyent 2LagHbiM 00pa3oM UMY eCmEeH-
Hble omHowenus, - beccnopro. 4mo dice kacaemes omueceHus K e2o npeoMemy JUYHbIX Heumyuje-
CMBEHHBIX OMHOULEHUT, MO OHO UMEem PA3TULHYIO UCMOPUIO U PA3HOe 0OOCHOBAHUE.

B dannoti cmamwe paccmampusaemcs 3HAUeHue SpaicoancKo20 npasa 8 Kavecmee pecyimo-
Pa HEeUMyWeCmeeHHbiX OMHOUEHUL, 03PACAIOWAs PONb PelaMeHmayuu HeumyujecmeeHHbIxX
omuowenutl. Ilpu smom asmop obpawjaem HuMaHue Ha HeOOCMAMoO4HYI0 NPOPAOOMAHHOCHIb ClU-
cmembl HeuMyujeCmeeHHblX O1ae U npas 8 epaniCcOaHCKOM KOOeKce, a MAaKice Ha Mo, Ymo Pelcum
OMOENbHBIX HEUMYUWECTBEHHBIX 00bEKMO08 MAKICce He OeMAIUUPOBAH OONHCHBIM 0OPAZOM.

Taxorce ocmanasiugaemcs Ha BONPOCe PA3ePAHUYEHUSL TUYHBIX HeUMYUeCMEEHHbIX OMHOULe-
HUll, He CBA3AHHBIX C UMYWECTNBEHHBIMU U TUYHBIX OMHOWEHUU, C8A3AHHBIX C UMYUeCMEEHHbIMU.

A3AMATTBIK KYKBIKTAFBI
MYJIIKTIK EMEC KATHIHACTAP

Kaiinun I'aOugen AiHameBuY

Cynetimen [Jemupen amvinoagul yHusepcumeminiy KayblMOACmMuIpbliean npogeccopbl,
3aH ebIILIMOAPLIHLIY KaHOudamel, «Legaly apbumpasicoviy mepazacul,

Anmamur x., Kazaxcman Pecnyonuxacol

Tyitin ce30ep: Myaikmik emec KAmulHACMAp, Hceke MYNIKMIK emec UK, dHceKe MYAIKMIK
emec KYKblK, epKiHOIK, OMID, OeHCAYIbIK, HAMbLC, A0bIPOLL, MOpelik.

Annomavusn. Azamammuolk K02AMObl KYKbIKIMbIK MIPMIN peminoe Kaiblnmacmipy, OHblH Op-
Manviabl a0am, OHbIH KYKbIKMAapbl MeH 60CmaHObiKmapbl 601b6in mabwliamelH, KOHCMUMYYUSIbIK
mypoe KORAMHbIH HCOAPbL KYHOBLIbIRbL HCAPUALAHRAH, AJl OApObl MAHY, CAKMAY HCaHe KOpeay —
Memaekemminy Minoemi 6onvin maobwiiadvl. OmanobiK 3aHHAMAHbL 0AMbINYObIH OCbl HCAHA AKCUO-
JIO2UANBIK 6a20apnapyel ey anoblMeH a3amMammulK-KYKbIKmMulK pemmeyoily 6apivlK calacbli Ko3eati-
Obl JiCIHe COHbIMEH OIp Me32il0e OPKeHUem bLIbLMbIHbIHY AlObIHA OipKamap Kypoeii a0iCHAMANbIK
npoonemanapobl, OHblY [UWIHOE JHceKe MYNIIKMIK eMec KamvlHacmapobl canid mypeblCblHaH UHme-
2PaYUsLAyObly MYHCLIPLIMOAMAIBIK Heci30emMeciMer Oatllanblcmbl npooemManapovl Kosobi.

AzamammulK KYKbIK He2i3iHeH MYAIKMIK KAmblHACMapobl pemmeumin dca20ail - co3ci3. Onviy
NaHIHe dceKe MYNIKMIK eMec KAmvlHaACmapobl HCAmKbl3yea Keiemin 001cak, OHOA OHbIH apMYpii
mapuxvl MeH apmypii nezizoemeci oap.

byn maxanaoa azamammuolk KYKbIKmMblH MaHI MYAIKMIK eMec KAMbIHACMAapObly, pemmeyuici
peminde Kapacmuipvliaovl. byn pemme aeémop Azamammulk KoOeKkcme MYAiKmMiK emec ueiiixmep
MeH KYKbIKMap JHCYUeCiniy HCemKinikmi nblCblKMaimMaganobleblHd, COHOAU-aK JceKeleeer MYiK-
mix emec 00vekminep pexcumi 0e muicmi mypoe HaKmvlianOa2an eKeHoiciHe Ha3ap ayoapaosi.

CoHoati-ax MyaiKmiK JHcoHe MYNIKMIK KAMblHACMapea OaulanblCmbl emec dHceke MYNIKMIK
emec KamulHACmMapowl uekmey maceneci 0e moKmamsiiaobl.
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NON-PROPERTY RELATIONS
IN CIVIL RIGHT

Gailin Gabiden Ainashevich

Associate Professor of international Suleyman Demirel University,
candidate of law, Chairman of «Legaly arbitration

Almaty, Republic of Kazakhstan

Keywords: non-property relations, personal non-property good, personal non-property right,

freedom, life, health, honor, dignity, arbitration.

Abstract. The formation of civil society as a legal one implies a qualitatively new level of law
and order, the center of which is the person, his rights and freedoms, which are constitutionally
proclaimed the highest value of society, and their recognition, observance and protection is the
responsibility of the state. These new axiological guidelines for the development of domestic
legislation affect primarily the entire sphere of civil law regulation and at the same time pose
a number of complex methodological problems to civil science, including those related to the
conceptual justification of the integration of personal non-property relations in the subject area.

The fact that civil law mainly regulates property relations is indisputable. As for the attribution
of personal non-property relations to its subject, it has a different history and different justification.

This article discusses the importance of civil law as a regulator of non-property relations,
the increasing role of regulation of non-property relations. The author draws attention to the
inadequate system of moral goods and rights in the civil code, as well as the fact that the regime of
private non-property objects are also not detailed properly.

It also focuses on the issue of distinguishing between personal non-property relations that are
not related to property and personal relations that are related to property.

Bomnpoc o npaBax yenoBeka Mo mpaBy MOX-
HO CUUTAThb HCHTPAJIbHBIM UHCTUTYTOM JII000T0
roCyJapcTBa, TaK Kak IpaBa U CBOOOMBI uello-
BEKa MPEIONpPEAEsIIoT aOCOMOTHO BCE acIeK-
THI €0 XXU3HU B 00IIECTBE, colmyMe. Bricmieit
LIEHHOCTBIO JII0OOr0 rocyapcTBa sBIIsETCS de-
JIOBCK, CIO ITpaBa " CBO6OI[BI, MPU3HAHHBIC U I'a-
paHTHPOBaHHEIE B OOIIECTBE.

HaubGomnee ICHHBIMHA IMPU3HAKOTCA JIMYHBIC
HCUMYIICCTBCHHBIC IIpaBa YCJIOBCKaA (J'II/I‘-IHO-
ctu). PaccmarpuBasi ux mociieqoBaTesibHO MO-
XKEM OTMECTHUTB, 4YTO HauBBICIICH OEHHOCTBIO
O6HaHaIOT TAKHUC JIMYHBIC HCUMYILICCTBCHHBLIC
IIpaBa Kak *U3Hb U 3/]0pOBbE yesioBeka [ 1, c. 3].

VimeHHO mepedncieHHble TpaBa U Omara
Hapsaagy € 4C€CTbO U JOCTOMHCTBOM JIMYHOCTU
COCTABJIAIOT «CCpAUCBHUHY» HCUMYUICCTBCH-
HBIX OTHOIICHUN U BBICTYIIWJIN TIPEAMCTOM
NPaBOBOM perIaMEHTAIMU JaKe B TIEPHOJ, KOT-
Jla 0 4aCTHOM IIpaBe ellle He yIIOMUHAJIOCh. B
YCIIOBUAX CTAHOBJICHUA U ,uaaneI‘/'Imero pas-
BUTHUSA YaCTHOT'O IIpaBa pCrilaMCHTAllUSA HCUMY-
MI€CTBCHHBIX OTHOIIEHUH CTAaHOBUTCS OJHUM
Y3 3HAUMMBIX HAIPABJIICHUM PETyJIUpPOBAHUS B
IpaXkJIaHCKOM IpaBe.

IIpaBa 4enoBeka oOecreunBAIOTCS HOpMa-
MH DPa3MUYHBIX OTpacieil 3aKOHOJATEeNIbCTBA.
EcTp pernmameHTanus IpaB 4YelIOBEKa HAa KOH-
CTUTYLIMOHHO-IIPAaBOBOM YypoBHe. OHHU Taxxe
00eCTIeYnBaIOTCA U OXPAHSAIOTCS HOPMAMU ITy-
OnMuHBIX oTpaciel npasa [1, c. 3].

Ceroasst B NepBy0 O4YEPE]b, PEryINPOBa-
HUC W pcan3anuss HCUMYUICCTBCHHBIX IIpaB
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JOJDKHA 00ecreynBaThCsi HOPMAaMU TPaXKIaH-
CKOrO MpaBa KaK OTpacid YacTHOTO IpaBa.
CornnacHo omnpenenennto M.K. CyneilimeHosa:
«YacTHoe mpaBo — 3TO IMpaBoBas cepa, OCHO-
BaHHAs Ha JICIIEHTPaIU3aliH, CBOOO/IE OTAEIb-
HBIX cyOBekToB. [loaTOMy B dWacTHOM TpaBe
rocnoACTBYIOT OTHOHICHUSA «IIO TOPHU3O0OHTAJI
- M0 MPHUHLUIY paBeHCTBa cyObekToB. [loaTo-
My, B 4aCTHOM IIpaBe JEUCTBYET MHOKECTBO
HOPUINYCCKUX HCHTPOB, B KAYCCTBC KOTOPBIX
BBICTYIIAOT OTACJIBHBIC CY6T:€KTBI IIpaBOOTHO-
meHui» [2, c. 18].

To ecTb TONBKO YAacTHOE MPaABO CIOCOOHO
HETMOCPECTBEHHO 00eCneynBarh peaan3aluio
UHTEpeCcOB CYyOBbEeKTOB. OT/AEIbHbIC TUYHOCTH B
MEPBYIO OUEPeIb 3aMHTEPECOBAHBI B IIPEI0CTAB-
JICHUU ITPABOBBIX BO3MOXKHOCTEH JJIA TOrO, 4TO-
OBl OHH MOIJIM CBOOOIHO PacCMoOpsKAThCs CBO-
HMU JIMYHBIMU HCUMYHICCTBCHHBIMU IIpaBaMMU.

IIpenensl pacnopsbKeHUs JIMYHBIMU HEU-
MYHICCTBCHHBIMU TIpaBaMH, HC OIPCACIICHBI B
MOJTHOM Mepe B TEOpHM TPakJaHCKOTO IpaBa.
He cnoxunack B npuHIMIE W eIuHOOOpa3Has
NPaKTUKa, CBA3aHHAs C 3aIIUTONH M BOCCTAHOB-
JICHUCM JIMYHBIX HCUMYIICCTBCHHBIX ITPaB.

HpaBa YCJIOBCKA HC OTHYXXIACMbl U HUKTO
HE MOXKCT JIMIINUTH YCJIOBCKA €TI0 €CTCCTBCHHBIX
IpaB — Ha HU3Hb, HA 3I0POBbE, HA YECTh U JI0-
CTOMHCTBO, Ha UMs, HAa JIMYHYIKO HCIIPUKOCHO-
BEHHOCTb, CBOOO/Ty COBECTHU M JPYTHX MpaB’.

Henocraroyno onHOro mnpu3HaHUs TpaBa
Ha ’KM3Hb ¥ TIpaBa Ha 3710poBbe. Crenyer rapaH-
TUPOBATH BO3MOXKHOCTH HX HOHHOHCHHOﬁ pca-
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I'pasicoanckoe u zparxcoancko-npoyeccyaivHoe npaso %«,

mu3anuu» To ecTtb, HEOOXOJUMO YCTaHOBHTH
TaKylo IMPaBOBYIO CHUCTEMY U TaKOW IMpaBoOIIO-
PAAOK, TIPU KOTOPOU, TUYHOCTh UMela Obl BO3-
MOKHOCTh O€CHpEeNnITCTBEHHO PEasi30BhIBAThH
MpeI0CTaBICHHbIE el TpaBa U CBOOOIBI.

Kazaxcran» nocnenoBareiabHO cleays Kyp-
COM JIeMOKpaTHUeCKUX peQopM, TaKKe MPOBO3-
IIacUil TpaBa YelloBeKa KaK MPHOPUTETHBIE U
HauboJee 3HaYMMble IEHHOCTH, MTPU3HAT HEO0O-
XOIUMOCTb MPHUIEP)KUBATHCS B JAHHON 00JacTH
OOLIETPUHATHIX MEXKIYHAPOIHBIX CTaHIApTOB,
3aKpEIJICHHBIX B TAKUX HIMPOKO U3BECTHBIX aK-
Tax, kak BceoOuias neknapanus rnpaB yeaoBeka
(1948r.)’. MexayHapOaHbIi MakT 00 YKOHOMH-
YEeCKUX, COIMAJIbHBIX U KYJIBTYPHBIX IpaBax
(1966r.)’. MexayHapoaHBIN MAaKT O TIpakIaH-
CKHX U TOJIMTHYECKHX mpaBax (1966r.)* u ap.

CornmacHo myskty 1 crateu 1 KoncTuty-
nuu Pecnyomuku Kazaxcran: «Pecrybnmka Ka-
3aXCTaH YTBEPXKIAeT ce0sl AeMOKpaTHYECKHM,
CBETCKHUM, MTPABOBHIM M COIMAIBHBIM TOCYyap-
CTBOM, BBICIIMMU IIEHHOCTSIMU KOTOPOTO SIBJISI-
FOTCSI YETIOBEK, €10 JKU3HbB, IIPaBa U CBOOOIBI).

I'paxxnanckum Kogexcom PecmyOnuku Ka-
3aXCTaH NPU3HAETCS 3a BCEMHU TpaKIaHAMH
BO3MOXKHOCTh MMETh TpakJaHCKHE IpaBa (CT.
13). IIpu »TOM OOBEKTAMHU ATHUX TIPaB, B COOT-
BeTcTBHE ¢ MyHKTOM | cTarbu 115 'K PK Moryt
OBITh KaK UMYIIIECTBEHHbIE, TaK U JTUYHbIC HEU-
MYIlIEeCTBEHHbIE Oyiara U rnpasa.

I'paxxnanckuit xogexc Pecryonukm Kazax-
CTaH K JIMYHBIM HEMMYIIECTBEHHBIM Ojlaram u
MpaBaM OTHOCHT «... )KU3Hb, 3I0pPOBbE, JOCTO-
WHCTBO JIMYHOCTH, Y€CTb, JOOpOe HMs, AeIo-
Basl penyTalus, HEPUKOCHOBEHHOCTh YaCTHOM
JKW3HU, JIUYHAsg M CEMEiHas TailHa, MpaBO Ha
UM, TIPABO I1a aBTOPCTBO, NMPABO Ma HEMPUKOC-
HOBEHHOCTb MPOU3BENICHUS U JIpyrHe HemaTte-
puanbHbIie Onara u mpaBay (1. 3 ct. 115).

B Tteopum rpaxkaaHCKOro mpaBa HEMaso
pasHoriiacuii B TOHHMMAaHUU TEPEUYNCICHHBIX
LIEHHOCTEW B KauyeCTBE OOBEKTOB IPAKIAHCKUX
pasB.

CrnenyeT MCXOAUTh U3 KOHTEKCTa YIMOTpe-
Onenus. B cBs3M B 3TUM mpeacTaBisieTcs 000-
cHoBanHbiM MHeHue M.K. CynelimeHoBa, Ko-
TOpPBIM YKa3bIBAET, YTO «IOHSITHUS «OOBEKTHI
Ipa)xJIaHCKHUX MPaB» U «OOBEKTHI IPAKIAHCKUX
MPABOOTHOIIEHUI - 3TO CHHOHUMBI» [3, ¢.10].

OauH U3 acmeKkTOB IMO3UIMHU MO TaHHOMY
Borpocy O.C. Modde ocHoBBIBaeTCS Ha pas-
IrpaHUYeHUH KaTeropuii 00bEeKTUBHOTO MpaBa U

cyObekTuBHOTO mpaBa. «HakoHel, MOCKONbKY
MOHATHE «OOBEKT» YIMOTPeOISIeTCS U B CyOBEK-
TUBHO-TIPAaBOBOM(OOBEKT CYObEKTUBHOTO TPaX-
JTAHCKOTO TPaBOMOYHsS) W B OOBEKTUBHO-IIpa-
BOBOM(OOBEKT TPaKTaHCKO-TIPABOBBIX HOPM)
CMBICIIE, HApSly C JOCTAaTOYHO YETKUM pasrpa-
HUYEHUEM TTOHATHI 000€T0 pojia, T0JDKHA OBITh
BBISIBJICHA CYIIECTBYIOLIAasi MEXIy HUMHU B3au-
MOCBSI3b U B3aUMHasi 3aBUCUMOCTb» [4, ¢. 581].

Commacio mnosunuu  A.H. Hussosoi:
«HemarepuanbHoe 0O1aro M <«JIMYHOE HEU-
MYILIECTBEHHOE TMpaBO» - pas3Hble TIpakIaH-
CKO-TIpaBoOBble Kareropuu. IlepBoe moHsTHE
XapaKkTepu3yeT OOBEKT MPaBOOTHOLICHHUS, BTO-
poO€ — HATMYHOE KOHKPETHOE CyOeKTUBHOE Ipa-
BO Jsnna. JIMyHOE HEMMYIIECTBEHHOE IPaBo
— 9TO HE 3JIEeMEHT MPaBOCIOCOOHOCTH, a Tpa-
BO KOHKPETHOTO CyOBeKTa, 00ecleunBaroIiee
eMy IOPUINYECKYI0 BO3MOXKHOCTh pEaIn30BaTh
CBOM OMOJIOTMYECKHE, COLUAIbHbIE, JYXOBHBIC
MOTPEOHOCTH U CAMOCTOATEIBHO OIMPEIENSTh
CBOE TOBEJICHUE B MHJMBUIYaJIbHON KU3HEe-
STEJIBHOCTH |35, C. 6].

OuenuBas touky 3penuss A.H. HuszoBoi
CllelyeT yUYUThIBATh, YTO TEPMHUH HEMaTepUaib-
Hble Onara MpUMEHUM TaKke U K UMYIIECTBEH-
HbIM OOBEKTaM, IOATOMY BHIUMO CJEIyeT
BCEr/Ja MoJ4epKUBaTh, 4YTO Pe4Yb UAET O HEUMY-
IIECTBEHHBIX HEMaTepuaIbHbIX OObEKTaX.

Ha wam B3misig, NTUYHBIE HEMMYILIECTBEH-
HbIE MpaBa TECHO CBS3aHBI C MPABOBBIM IOJIO-
KEHHEM JIUIIA, €ro MPaBOCyObEKTHOCTHIO.

[TpusHaBaemasi TpaBOCyOBEKTHOCTH JIHIA
ABJISIETCS OHOM W3 (OpM NMPU3HAHUS JTUUYHBIX
HEUMYIIECTBEHHBIX MpaB U OOeCreyeHus: BO3-
MOKHOCTH JIMIIa - peajn30BaTh TaKUE MpaBa.
Konewyno, 3T0 kacaeTcss M HMYIIECTBEHHBIX
IpaB, OIHAKO, Mbl CYMTAeM HamOosee BaKHBIM
Hajuuue pa3pabOTaHHOTO MeEXaHHW3Ma IpPaBo-
CyObEKTHOCTHM HMMEHHO Ul pealu3allid JInd-
HBIX HEMMYIIECTBEHHBIX MPAaB.

Eme onHUM MOMEHTOM Ha KOTOPOM MOXKHO
aKIEHTUPOBaTh BHUMAaHHE, SBISIETCS TO, YTO
MpaBoOBas periiaMEHTAlUsl JIMYHBIX HEeUMYyIle-
CTBEHHBIX MpaB B TECHOH CBS3M C MPaBOCyOb-
€KTHOCTBbIO (DU3MUECKOTO JIMIA, I103BOJISIET
pasrpaHu4MTh TPaKJAHCKOE MPaBO B KaueCTBE
perynasiTopa UMYUIECTBEHHBIX OTHOIIEHHUH, OT
€ro OTHOCHUTEIBHO HOBOIO IUIACTa, KOTOPBIN
MpUIAeT TPAKIAHCKOMY IIPaBy KayeCTBEHHO
MHBIE XapaKTePUCTUKU B KaueCTBE YaCTHOIIpa-
BOBOM OTpaciu.

IKOHcmumyL;uﬂ npunama ua pecnyonruxarckom pegpepenoyme 30 aszycma 1995 cooa // Bedomocmu Iaprnamenma

Pecnyonuxu Kazaxcman, 1996 2., N4, cm. 217. .

Bceobwas oexnapayus npas uenosexa, npunama pesontoyueti 217 A (I1l) I'enepanvnou Accambneu OOH om 10

Oekqbps 1948 eo0a // http.//adilet.zan.kz/rus. .

Bceobwas dexnapayus npas werogexa, npunama pesonoyuei 217 A (Il) I'enepanvuoii Accambreu OOH om 10

oexabps 1948 cooa // http://adilet.zan.kz/rus.

MedicOyHapoOonwiil nakm o epadxcoanckux u norumudeckux npagax, Ipunam pesomoyuen 2200 A (XXI) I'enepano-
Hotl Accambneu om 16 dexabpsi 1966 200a // https.://www.un.org/ru
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B I'paxnaHCKOM KOZIEKCE IIPU 3TOM OTCYT-
CTBYET CTpOMHasi CHUCTEMa HEHMYIECTBEHHBIX
O6mar u npaB. HaunGonee monHoe ux mepedyuc-
JeHue conepkutcs B myHkre 3 HopmatuBHOrO
nocranosieHus Bepxosrnoro Cyna PecryOnuku
Kazaxcran «O npuMeHeHHH CylaMH 3aKOHOJa-
TENIBCTBA O BO3MEIICHHMH MOPAIBHOTO Bpena»’
npeaycMmotrpeno: «Ilox TUYHBIMEH HeUMyIle-
CTBEHHBIMM OjaramMu W INpaBaMM, HapyllIeHUE,
JMIIEHUE WIM yMaJeHHEe KOTOPBIX MOXET IO-
BJI€Yb NPUYUHEHUE MOTEpPHEeBIIEMY MOPAIbHO-
ro Bpefa, CleayeT MOHUMAaTh NMPUHAIeKAIUe
rpaXJIaHUHY OT POXJAEHUs Onara WM Tpasa,
NpPEAOCTaBIEHHbIE 3aKOHOM, KOTOpbIE Hepas-
PBIBHO CBsI3aHBI C €ro JU4YHOCThI0. K Omarawm,
NPUHAAISKAIIMM  YEJIOBEKY OT PpOXKJIEHUS,
CJIEyeT OTHECTU XU3Hb, 310POBbE, YECTH, J10-
CTOMHCTBO, CBOOOIY, HEMPUKOCHOBEHHOCTH
JUYHOCTH, a K MpaBaM TpaxkJaHHHA, MpPeao-
CTaBJICHHBIM 3aKOHOM, MPaBO Ha HEMPHUKOC-
HOBEHHOCTb >KWJIMINA WIM COOCTBEHHOCTH; Ha
JUYHYIO M CEeMEHHYyI0 TaiiHy, TailHy TenedoH-
HBIX, TeJerpadHbIX COOOIIEHUI U NEpenucKy;
Ha M0JIb30BaHUE UMEHEM; Ha U300pakeHue; aB-
TOPCTBO W JPyTU€ JUYHbIE HEMMYILECTBEHHbIE
npaBa, MpeayCMOTPEHHbIE 3aKOHOJATEIbCTBOM
00 aBTOPCKOM IIpaBe M CMEXKHBIX IpaBax; Ha
CcBOOOY MEpeIBIKEHHUsI U BbIOOp MecTa KH-
TEJIbCTBA; HA MOJIyuYeHHe JOCTOBEPHOM MH(pOP-
Mallly, a TaKXXe Jpyrue mpasa, MperyCcMOTpEeH-
HbI€ 3aKOHOATEIIbCTBOMY.

Hymaetcs, yTo ObLIO ObI LIeIeco00pa3HbIM
Oosiee MUPOKUN MEpeYeHb HEMMYIIECTBEHHBIX
paB MOXKHO OBLIO OBl MPETyCMOTPETh B Mapa-
rpacge 3 rmassl 3 ['paskganckoro kogekca Pecry-
6muku Kazaxcran, a Taxke Oonee TiiaTeabHee
OTIPENICNIUTh PEKUM HEUMYILECTBEHHBIX OJar
U TpaB, 4TOObI MMeEJach BO3MOXKHOCTH OoJjee
B3BELICHHO OIPEENIUTh CTENEHb MOCIraTeib-
CTBa Ha 3TH IpaBa.

Omnpenenenue mnpenMeTa rpaxaaHCKo-TIpa-
BOBOTO peryinupoBaHus B ctarbe | ['paxnan-
ckoro konekca PecmyOnuku Kaszaxcran Takxke
TpeOyeT NOpabOTKH C Y4eTOM CKa3aHHOro. B
1esnoM U3 (GOpMYTUPOBKU JIOJKHO CJIEIOBATh,
YTO HEHMYIECTBEHHbIE OTHOIICHUS SIBISIOTCS
KaK MMHUMYM MapUTETHBIMU UMYIIECTBEHHBIM
OTHOLIEHUsAM. VIMeeM B BHJly CTENEHb 3HAYM-
MOCTH HEUMYIIIECTBEHHBIX OTHOILIEHUH, a HE UX
o0beM. OnTUMaNbHBIM MPHOPUTETHOCTH TPH-
3HAHUS, 3aLIUTHl JMYHBIX HEUMYIIECTBEHHBIX
Omar u npaB (HU3NYECKOTO JIMIA. ITO MMO3BOJIH-
70 OBl pelInUTh BaXKHbIE BOIPOCHI MPHU MpUMe-
HEHMH HOPM TPaKIaHCKOTO MpaBa B YaCTHOCTH,

%j" AzamammulK Hcone azamammeolk ic Hcyp2izy KyKvlavl

MO3BOJIMJIO OBl OrPaUTh OT BO3JIOXKEHHS BO3-
MelIeHus yiepba Ha U0, €CIIH APYyroe JUI0
OPUYUHWIO Bpell UMYIIECTBY TPETHETO JIUIIO
JIEHCTBYS B YCIIOBUSX KpaiiHeH HE0OX0IUMOCTH
C LIETIBI0 HEIOMYLIEHUS Bpeaa *HU3HU U 370pO-
BbIO, JIPYTUM HEKOTOPHIM HEUMYIIECTBEHHBIM
Onaram M mpaBam JIMIIa, B UHTEpecax KOTOPOTo
COBEpIIANIMCh JEHUCTBUS B YCIOBHSX KpalHEu
HEOOXOIUMOCTH.

HenopaGoranHoii mpencraBisieTcs perva-
MEHTAIMs JUYHBIX HEUMYIIECTBEHHBIX IpaB,
CBSI3aHHBIX C UMYIIECTBEHHBIMHU, COOTBETCTRY-
IOIUX TPAXKTAHCKUX MPABOOTHOMIEHUH (CT. 142
I'K PK). Kak nam nipencraBisieTcsi, 3Tu JTUIHBIC
HEUMYIIECTBEHHBIE TpaBa HeJb3sl CMEUINBATh
TOJILKO C ITPaBOM Ha KOMIIEHCAIIO MOPAJIbLHOTO
Bpena u TeM Oosiee MpUBS3bIBATh BO3HHUKHOBE-
HUE JIMYHOTO HEMMYILECTBEHHOTO MpaBa K Ha-
PYLIEHUIO UMYIIIECTBEHHBIX PaB.

Kak MuHMMYM B 3Ty TOArpyny OTHOLIEHHI
JOJOKHBI HAa MOW B3IVISIT BKJIIOYAThCS MPABOOT-
HOILIEHUS], KOTOPBIE HE UMEIOT CaMOCTOSITENIbHO-
ro 3Ha4eHUs 0€3 UMYIIECTBEHHBIX OTHOIIEHUIA,
HarpuMep, OTHOUICHHUSI, CBA3aHHbIE C YHaCTHEM
B XO3SMCTBEHHBIX TOBApUIIECTBAX, €CIMU ab-
CTParupoBaThCsi OT UMYLIECTBEHHOTO MpaBa Ha
JIOJII0 B YCTaBHOM KamUTalle XO3sIIICTBEHHBIX
TtoBapuniecTB. OIHUMHU M3 JIOKAJIbHBIX MPaB
TaKoro poja SBISIOTCS IpaBa CBA3AHHBIMU C
y4acTHEM TOBapHIlla Ha y4acTUE B yIPaBICHUU
JielaMy TOBapHIlecTna (yrpaBlIeHne MOXKET OX-
BaTbIBaTh HE TOJIBKO pPa3pelIeHe UMYIIECTBEeH-
HBIX BOTPOCOB), NPABO Ha TOJydYeHHEe UHPOP-
MaruH.

[Ipu3Hanue MX JUYHBIMU HEUMYILECTBEH-
HBIMU CBSI3aHHBIMH C UMYILIECTBEHHBIMH MTO3BO-
JUT YCWJIMTH TapaHTUU WX 3amuThl. [lo3Bonut
IpU3HABaTh HaJIMYME OXPaHSEMOTO 3aKOHOM
MMYILIECTBEHHOTO HWHTEpeca MpH HapylIeHUH
HEUMYIIECTBEHHBIX MPaB YKa3aHHBIX THUIIOB.

B gactHOCTH, B COOTBETCTBHUHU C IIYHKTOM 9
cratbu 8 3akoHa Pecnybnmuku Kazaxcran «O0
apouTpaxke»’: «ApOUTpak He BIpaBe paccMma-
TPUBATh CIOPBI, BO3HUKAIOIIUE U3 JTUYHBIX He-
UMYILECTBEHHBIX OTHOILIEHUH, HE CBSI3aHHBIX C
UMYIECTBEHHBIMI.

[To mpuymHe HEAOCTATOYHOW MPOpadOTaH-
HOCTH BOIIPOCA O pa3rpaHUYeHHUH JIMYHBIX He-
UMYILECTBEHHBIX OTHOILIEHUH, HE CBSI3aHHBIX C
UMYILECTBEHHBIMH U JIMYHBIX HEUMYIIECTBEH-
HBIX OTHOIICHMM, CBSI3aHHBIX C MMYIIECTBEH-
HBIMH MOXET HEeIOCJeI0BaTeIbHO peuarbes
U BOIMPOC O MOJBEAOMCTBEHHOCTU OTIEJIbHBIX
CIIOPOB apOUTPAKY.

’ Hopmamuenoe nocmanosnenue Bepxosnozo Cyoa Pecnybnuxu Kazaxcman om 27 nosiopst 2015 2ooa Ne 7 «O npu-
Menenuu cyoamu 3akoH00amenbcmed 0 G03MeweHUU MOpaibHo2o epeday // https://online.zakon.kz.

¢ 3axon Pecnybnuxu Kazaxcman «06 apoumpasice» om 8 anpens 2016 200a Ne 488-V 3PK // «Kasaxcmanckas
npasday om 09.04.2016 2., No 67 (28193); «Ezemen Kazaxcmany 09.04.2016 snc., Ne 67 (28795); Beoomocmu Ilapna-
menma PK 2016 2., Ne 7-1I, cm. 54; Omanounuwiii konmponvuwitl 6ank HIIA PK 6 snekmponnom euoe om 05.07.2016.
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OLEHKA IMCBMEHHDBIX TOKA3ATEJIBCTB CYIOM
11O 3AKOHOJATEJBCTBY PECIIYBJINKHN KA3AXCTAH

Kupenunn Adum KazoexkoBnu
Cyousi Aya306cKo20 patloHHo2o cyoa 2. Armamet,
KaHouoam opuouyeckux Hayx, e. Aimamol, Pecnyonuxa Kazaxcman

Knrwoueswie cnosa: cyo, 0okazamenbcmeo, NUCbMeHHbIL OOKYMEHM, OYeHKA.

Annomauyusn. JlocmogepHocmyv c8e0eHUll, COOEPHCAUUXCIL 8 NUCOMEHHOM 00KA3AmelbCmae,
U 00CMOBEPHOCMb CAMUX (PAKMOB, U3BTEKAEMbIX U3 NUCLMEHHO20 UCTOYHUKA OOKA3AMeNbCmad,
He Modicem Obimb onpeodenena be3 Haodlexcaueli OYeHKU 8ce2o npoyecca Gopmuposanusi 00Ka3a-
menbcmaa.

Cyo (cyows) obs3an 06CyOums u NPOAHATUIUPOBAMb 8eCb NYMb YOPMUPOBAHUS, COXPAHEHUS,
npeocmasieHus: U UCCie008anUsl Kaic0020 NUCbMEHHO20 0OKA3AmMenbCmed ¢ mem, 4moobvl nomy-
YUMo NoIHOE Yoexcoenue 8 UCHMUHHOCIU OMPANCEHHBIX 8 NUCbMEHHOM OOKA3AMeNlbCmEe C8e0eHUll
o haxmax.

B oannoti cmamve ucciedyromes 6onpocvl oyeHKU NUCbMEHHbIX OOKA3AMENbCME CYOOM.

Cnocobom uccnedoanusi NUCbMEHHbIX OOKA3AMENbCMS, M.e. CHOCOOOM BOCHPUAMUSL CYOOM U
JUYaMU, Y4acmeyIowuMu 8 oeie, U U3y4eHus Co0epHCaujUxcs 6 HUX ce0eHuUll, A8IAemcs o2naule-
Hue (npoumenue) OOKYMEHMO8 HENOCPeOCMEEeHHO 8 cyoeOHom 3acedanuu. [lucomennvie doxaza-
menbemea npeodvAsIsAOmMes 015 0003peHUsi CMOPOHAM U OPYSUMU YUACIMHUKAM NPOoYeccd ¢ mem,
YmMoObL OHU MO2TIU NPOBEPUMb NPABUILHOCHb NPOYMEHUs OOKYMEHMA U O3HAKOMUMBCS C €20 Gop-
moti. Ilocne smozo nuya, yuacmeayowue 6 oeie, Mo2ym 0ams 00bACHEHUS OMHOCUMENbHO OAHHBIX
00KaA3amensCcms.

I1o obwemy npasuny nucbMeHHble OOKA3AMENbCMEA OYEHUBAIOMCS CYOOM C MOYKU 3PEHUS UX
OMHOCUMOCTU, OONYCMUMOCTIU, OOCMOBEPHOCMU, A MAKH#Ce OOCMAMOYHOCMU 8 COBOKYNHOCMU C
Opy2umu 00KaA3amenbCmeamu, UMeIoWUMUcs 8 oere.

Bumecme ¢ mem 3akonom npedvsasisiomes cneyuanivbhvle mpedo8aHus. K OYeHKe NUCbMEHHbIX
odokazamenvcms. [Ipu oyenke NUCbMEHHbIX 00KA3AMENbCME CY0 0053aH € yuemom Opyeux 0oKasa-
menbeme yoeoumscsi 8 mom, mo maxue 00Ka3amenbCmed UCX00sm om opeand, YROIHOMOYEHHO20
npeocmasisims OaHHbIU 8UO 00KA3AMENbCME, NOONUCAHbL TUYOM, UMEIOWUM NPABO CKPENJIsimb 00-
KYMeHm NOONUCHIO, cooepxcam opyue 00513ameiibHble PeK8U3UmMbl OAHH020 8U0A 00KA3AMeNbCMme.

KA3AKCTAH PECIHYBJIUKACBIHBIH 3AHHAMACHI BOMBIHIIA
COTTbIH KA3ZBAIIA JOJIEJAEMEJIEPAI BAFAJIAYBI

Kupenunn 90im KazoexyJibl
Anmamer Kanacwl ©ye306 ayoanoblK COmMbIHbIY CYObSICHL,
3aH eblILIMOAPLIHLIY KaHOudamel, Aamamel K., Kazaxcman Pecnybnuxacsl

Tyitin ce30ep: com, danendemenep, xazbauwia Kyscam, 6azanay.

Annomayusn. Kazdoawa oanendemenepoeci axnapammoly OYPblCMbIZbIH JHCIHE OdllefoeMe-
JepOiy dncazbauia Kes30epineH anviHeaH haxminepoiy e30iciHeH Oanerdemenep uvl2apyobiy OyKi
npoyecin muicmi mypoe 6aeanaycvi3 aHbIKMaimMaiobl.

Com (cyows) ocaszbauia 0anendemenepoe KopcemiyeeH pakminep mypaivl aknapammsiy OYpbi-
CMbIEbIHA MOJLIK CEHIMOLNIKMI any Yuin ap dcazbawia oanendemenepoi Kaiblnmacmolpy, cakmay,
YChIHY JicaHe 3epmmeyOil OYKIiN HCONbIH MATKbIIAYEA HCIHE MAN0AY2a MIHOemmi.

Byn makanaoa com scazbawia 0anendemenepoi bazanayowvl 3epmmerioi.

JKaszbawa 0anendemenepoi sepmmey macini, AeHU COMMBIH HCIHE ICKe KAMbLCyulbl a0amoap-
OblH KAOBLIOAY HCIHE 01apoa KaMmuliean MaaiMemmepoi 3epoeney macii mikenei com omulpul-
cvinoa Kyorcammapowl scapusinay (Oky) 6onrvin madwvinaovel. Kazbawa danenoemenep mapanmap-
bl dicate npoyecmily 6AcKa 0a KAMbICYUbIIAPbLHA ONAP KYICAMMblY OYPbiC OKbLIYbIH MeEKcepy2e
DICIHE OHbLI HBICAHBLMEH MAHBICY2A MYMKIHOIK ANybl YULin WONY yulin ycbinpinaobl. Ocvloan Keuin
icKe Kambulcyuibl a0amoap ocel 0anendemenepee Kamvlcmvl mycinikmeme oepe anaobi.

Kannwvl epedice bouiviHwa dxncazboauwa Oanendemenepdi com O0NapoObly KAMbLCMBLIbIEbL, HCOT
bepinyi, oypvicmulebl, cCOHOQU-aK icme 6ap 6acka 0a OaneldemelepmeH HCUbIHMbIZLIHOA JHcem-
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KLTiKminiei mypavlColHaH 6a2aniauobl.

Convimen Oipee 3aymen sncazoauia danendemenepoi 6aeaiay2a apHaiibl Maianmap Koubliaowl.
Kazbawa danendemenepdi bazanay ke3inoe com backa oanenoemenepoi eckepe Omvlpuli, MYHOAl
Oanendemenepoiy Oanendemenepoiy 0cbl MyPiH YCbIHYed YoKiiemmi OpeaHHaH maobliamblHbIHA,
KYoIcammol KOl KOI0&ad KYKblabl 6ap adam Kou KOUaHblHa, 0defi0emenepoil ocvl mypiniy backa oa
MinOemmi Oepexmemenepin KammumulHObIRbIHA KO3 HCEeMKizyee MIHOemmi.

EVALUATION OF WRITTEN EVIDENCE BY THE COURT
ACCORDING TO THE LEGISLATION OF THE
REPUBLIC OF KAZAKHSTAN

Girennchin Abish Kazbekovich
Judge of the Auezovsky district court of Almaty, Candidate of Law,
Almaty, Republic of Kazakhstan

Keywords: nocourt, evidence, written document, assessment.

Abstract. The reliability of the information contained in the written evidence, and the reliability
of the facts themselves, extracted from the written source of the evidence, cannot be determined
without a proper assessment of the entire process of generating evidence.

The court (judge) is obliged to discuss and analyze the whole path of formation, preservation,
presentation and research of each written evidence in order to obtain a complete conviction of the
truthfulness of the information on facts reflected in the written evidence.

This article investigates the assessment of written evidence by a court.

The way to study written evidence, i.e., the way the court and persons involved in the case
perceive and study the information contained in it, is to read (read) the documents directly at the
court session. Written evidence is presented for review to the parties and other participants in the
process so that they can verify the correct reading of the document and familiarize themselves with
its form. After that, the persons involved in the case can give explanations about the evidence.

As a General rule, written evidence is evaluated by the court in terms of its relevance,
admissibility, reliability, and sufficiency in conjunction with other evidence available in the case.

However, the law imposes special requirements for evaluating written evidence. When
evaluating written evidence, the court must, taking into account other evidence, make sure that
such evidence comes from the body authorized to present this type of evidence, is signed by a
person who has the right to sign the document, and contains other mandatory details of this type
of evidence.

OneHka J0Ka3aTeabCTB - 3TO CI0KHOE SIBJIE-
HUe, 3aKJIoJarollee B cedbe HeMmoCpEICTBEHHYIO
Y OTMOCPEIOBAHHYIO MPOIECCYaThbHBIM 3aKOHOM
MBICITUTEIIBHYIO JICSITEIbHOCTD, BRIPAKEHHYIO B
MPOIIECCYANTbHBIX PEIICHUSX.

B nonrBepkieHre BEpHOCTH JaHHOTO
OTpeIeTICHUSI OTMETHTh, CIIEAYIOIICE:

- BO-TIEPBBIX, OIICHKA JOKAa3aTEIbCTB —
9TO NIEATEILHOCTD 0 YCTAHOBJICHUIO M TO3Ha-
HUIO (PaKTOB OOBEKTUBHOMN NEUCTBUTEIHHOCTH,
OCYUIECTBIIIEMas Ha OCHOBE IPOLECCYaTbHOTO
3aKOHA, ISl TIOJNyYCHHS HEOOXOIUMBIX CBEe-
HHI U IPABUJILHOTO Pa3pelICHUs €A,

- BO-BTOPBIX, OIIEHKAa JI0Ka3aTelbCTB
MPEACTABISIET COO0M HMCCIIeNOBAaHUE MMEBIINX
MECTO COOBITUN M (PAaKTOB, B pE3yJIbTATE KOTO-
pOro aenaeTcs OnpeaeaeHHbIA BbIBOI;

- B-TPEThUX, OIICHKA JOKA3aTeIbCTB SIB-
JISIETCS 3aKTIOYUTEIILHBIM 3TArloM TT03HABATE b~

HOM JeSATENIbHOCTH MO0 COOUPAHHUIO, 3aKperlie-
HUIO, TIPOBEPKE CBEJCHUI 00 00CTOSITENBCTBAX
npeaMeTa J0Ka3blBaHUS 10 TIPAXKIAHCKOMY
JIemy.

OneHka NUCbMEHHBIX J10Ka3aTeNIbCTB 3aBU-
CUT OT TOTO, KaKMM CyObEKTOM OHa OCYIIECT-
Bisietrcs. [lonarato, 4To cienyer coracuThes ¢
MHEHHEM TE€X YYEHBIX, KOTOPbIE CUHUTAIOT, YTO
Cy/l SIBISIETCSI OCHOBHBIM CYOBEKTOM OLIEHKH
noka3arenbCTB. OH SBISETCS €IUHCTBEHHBIM
YYaCTHUKOM TO3HAHMS, OCYILIECTBISIIOIINM
IIPaBO KOHTPOJISI ¥ BJIACTH B OTHOLIEHUM BCEX
MPOLECCYaJbHBIX JEUCTBUIA, B TOM YHUCIE U J0-
Ka3aTeIbCTBEHHOM A€ATEIbHOCTH JIUII, y4aCTBY-
ronmx B neie. Crarea 68 T'TIK PK! Bozmaraer
Ha Cy/l 00s13aHHOCTD I10 OIIEHKE JI0Ka3aTeNIbCTB.
CnenoBaTenbHO, OLIEHKA CYJJOM JI0Ka3aTelIbCTB
HOCHT BJIACTHBIN, 00s13aTEIIbHBIN XapaKTep.

Ouenky cBeieHuil o ¢akrax, paccMaTpu-

'n Ppadicoanckutl npoyeccyanvhulii kooexkc Pecnyonuxu Kazaxcman om 31 oxmsaops 2015 2o0a Ne 377-V 3PK //
«Kasaxcmanckas npasday om 03.11.2015 2., Ne 210 (28086); «Eeemen Kazaxcmany 03.11.2015 arc., Ne 210 (28688);

Beoomocmu Iapnamenma PK 2015 2., Ne 20-VI, cm. 114.
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BaeMOro JieJla MOMHMO Cyla OCYIIECTBISIOT
TaKXKe W JIUIA, y9acTBYIOIIUE B Jeie, T.K. IS
OCYIIIECTBIICHUS TIPaB IO JIOKAa3bIBAHHIO, 3asB-
JIEHUIO XOIaTaliCTB, JOBOJIOB U T.JI. HEOOXOIUMO
OCMBICIIUTH CBEJIEHUS O (haKTaX, OLICHUTHh NUMeE-
omuics (hakTHYIecKuid marepuai, chopmymu-
pOBaTh BBIBOJIBI.

I’paxganckuii  mporeccyaabHbI  KOJEKC
Pecniy6nuku Kazaxcran ToyHO ykazan oOIime
KpUTEPHUU OLIEHKHU J0Ka3aTenbcTB. YacTh 1 cra-
TbU 68 omnpenenser ABa BUJla KPUTEPHUEB OLICH-
KM JIOKa3aTelIbCTB - WHJUBHUAyaJbHBIC, TPE]-
YCMOTPEHHBIC IS KaKJIOTO JI0Ka3aTelibCTBa B
OTJETBHOCTH (OTHOCUMOCTB, JOIYCTUMOCTb,
JIOCTOBEPHOCTDB), a TaKKe MPUMEHSIEMBINA IS
BCEH CHCTEMBI JOKA3aTeIbCTB 10 JAHHOMY JIETY
B COBOKYITHOCTH (JIOCTaTOYHOCTH ).

ITox OTHOCMMOCTBIO TOHUMAETCST HAJIMYHE
OOBEKTUBHOM CBSI3U MEXIY COIEpKAHUEM CY-
NeOHBIX TIOKA3aTeIbCTB (CBEICHHUSIMH, CONlepKa-
IIUMHUCS B CPEJICTBAX JTOKA3bIBAHMS) U CAMUMH
(haxkTamu, ABISIOMUMHUCST OOBEKTOM CyIeOHOTO
no3Hanusa. Hamuune Takol OOBLEKTUBHOM CBS-
3W TTO3BOJISIET BOCTIPOM3BECTH HA OCHOBE TPE]I-
CTaBJICHHBIX JIOKA3aTEIbCTB (PAKTHUECKYIO Kap-
TUHY JIEUCTBUIA, UIMEBIINX MECTO, KaK MPaBUJIO,
B IIPOIIJIOM BpeMeHHu. Perrast Bormpoc OTHOCH-
MOCTH JIOKA3aTeJIbCTB MPUMEHSIOT Pa3InIHbIC
METOJIbI YCTAHOBJICHUS TPUYMHHBIX CBSI3EH
MEXIy SIBICHUSMU. DTH METOIbI COCTABJISIOT
OJIMH M3 BUJIOB HAy4yHOU MHAyKIMH [1, c. 98].

Ecim  oTHOCHMMOCTH CyneOHBIX JIOKa3a-
TEILCTB OMNpEACNISIeTCS KadyeCTBOM HX COJIEep-
JKaHUsg, a HMEHHO HaJWYHEM JIOCTATOUYHOMN
nH(popMaIMu B J10Ka3aTelbCTBAX, IO3BOJISIO-
el TOATBEPAUTH JTUOO OMPOBEPTHYTH (PAKTHI,
WHTEPECYIOIUE CylI, TO JOIMYCTUMOCTh JOKa-
3aTeNbCTB KaK SIBJICHWE CBSI3aHO C WX MPOIIeC-
CyallbHOM (pOpPMOIi, TO €CTh C XapaKTepOM Ipo-
1IeCCyaIbHBIX CPEJICTB JIOKA3bIBAHMS.

Pemenue Bompoca o 10MyCTUMOCTH JI0Ka3a-
TEJIbCTB HOCUT HEOJJHO3HAYHbIN XapakTep. B Te-
OpHH TPOIIECCYAIbHOTO TTpaBa OTMEUYAETCS, YTO
JIOTTYCTUMOCTb JIOKa3aTeIbCTB OTPAaHUYNBACTCS
HE TOJBKO TPeOOBAaHUSIMH OTHOCHUMOCTH, HO H
JIPYTUMU TpeOOBaHUSIMHU, YCTAHOBJICHHBIMU 3a-
koHOM. OTOOp JT0KA3aTeNbCTB U3 YHCIIA CPENICTB
YCTaHOBJICHHUSI 0OCTOSTENHCTB, YCTAHOBIICHHBIX
3aKOHOM, TIPEATOIaraeT ux onpeaeacHue Ha oc-
HOBE OIICHKH JIOTTYCTUMOCTH JIOKA3aTeIbCTB.

JlokazareabCTBO CUUTACTCS JOCTOBEPHBIM,
€CITU B Pe3yJbTaTe MPOBEPKH BBISICHAETCS, YTO
OHO COOTBETCTBYET JEUCTBUTEIBbHOCTH. JlaH-
HOE TIPENINUCAHNE 3aKOHA HE COACPKUT KaKH-
e-m00 TpPU3HAKH, KPUTEPUU JOCTOBEPHOCTH
JIOKA3aTeNILCTBA.

YCcTaHOBUB OTHOCUMOCTH W JIOMYCTUMOCTD
MUCbMEHHOTO JTOKA3aTeIbCTBA, CY/ MEPEXOIUT
K TIpOBEpKe ero mocTtoBepHOCTH. I[IpoBepka
MIPEICTABICHHBIX JI0KA3aTebCTB Ha TPEIMET

%’ AzamammulK HcIHe az3amammeolk ic Heyp2izy KyKblebl

UX JOCTOBEPHOCTH BKIIIOYAET B ceOs psAJl acriek-
TOB. Bo-1epBbIX, MpoBepsieTcs 10CTOBEPHOCTD
caMoro J0Ka3areiabCTBa, T.e. (OpMalbHBIX yC-
JIOBUM JOCTOBEPHOCTH JOKYMEHTa U BCETO
nporecca ero ¢opmupoBanus. Bo-Bropsix, 10-
CTOBEPHOCTH JI0KA3aTeIbCTB MPOBEpPAETCA MpU
OLICHKE BCEHl COBOKYIHOCTH JI0Ka3aTeNIbCTB,
UMEIOLINXCS B JIETIE.

Pemenne cropa mo cymecTBy HE MOXET
OBITH OCHOBAHO JIMIIIb HA YCTAHOBJIEHUHU JOCTO-
BEPHOCTU BCEX JOKA3aTeNbCTB, KOTOpPbIE ObUIM
UCCJIEJIOBAHBI U OILIGHEHbl IO KOHKPETHOMY
neny. [lomumo storo, TpeOyercs onpeneauThb
UX JOCTATOYHOCTD JJIsl YCTAHOBJICHUSI UCTHUHBI.
Ecnu mo nmenmy He coOpaHbI Bce HEOOXOMMMBIC
JI0Ka3aTebCTBA, TO HET OCHOBAaHUM, CUUTATh
€ro JI0CTaTOYHO MOATOTOBIEHHBIM. HazHauas
Jeno K cyneOHOMY pa30uparenbCTBY, CYIbS
NpeIBAapUTEIHLHO OLICHHBAET BCIO COBOKYII-
HOCTb JIOKA3aTeJIbCTB C LENbI0 YOSIKICHHUS B UX
JIOCTaTOYHOCTU Il paccMmoTpenus. [lpu Ha-
3HAYEHUU JIeNia K CylneOHOMY pa30oHupaTebCTBY
nepes CyIoM CTaBUTCS BOIPOC: BO3MOXHO JIH
[P UMEIOLIEICSl COBOKYITHOCTH JI0Ka3aTeNIbCTB
YCTaHOBJICHHE WCTUHBI MO ey U BbIHECEHHE
3aKOHHOTO M OOOCHOBAHHOTO pemieHus [2. c.
158]. Ilpu3Hanue UMEIOMMXCA JOKA3aTelIbCTB
JOCTaTOYHBIMU O3HAYaeT YOEKIEHHE B TOM,
YTO OCYUIECTBJICEHO BCECTOPOHHEE, MOJHOE U
00BEKTUBHOE HCCIIEIOBAaHUE OOCTOSTEILCTB
nena [3]. Bmecte ¢ TeM, BBISICHEHUE MPABUIIb-
HOCTH OTpa)KE€HHUS B JO0Ka3aTelbCTBaxX (PaKToB
peaIbHOMN JIEUCTBUTEIBHOCTH UMEET MECTO Ha
OCHOBE JIOCTaTOYHOCTH coOpaHHOU. [Ipomexy-
TOYHAsi OIIEHKAa J0Ka3aTeJbCTB OCYIIECTBIsET-
csl B Mpoliecce ux uccienaoBanus. MiMeHHo 3tu
IPOMEKYTOUHbIE OLEHOYHbIE CYKICHUS Cyaei
CIOCOOCTBYIOT (POPMHUPOBAHHIO  YOCKICHUS,
KOTOpPO€ BIIOCJEICTBUU HAXOIUT CBOE OOBEK-
TUBHOE BbIpakeHHe B peuieHuu cyna. [lpu pac-
CMOTpPEHHUH Jiela IO CYIIECTBY OLIEHHWBAIOTCA
OTrpaHMYEHHbIE COBOKYMHOCTH JI0Ka3aTeNIbCTB,
MO3BOJISIFOIIUE MONTYYUTh BHIBOJHOE 3HAHHE 00
oOcrosATenbCTBAX Jenia. Pe3ynbraToM OLeHKH
JTOKa3aTeNbCTB SIBISETCS JOCTUKEHHE HCTUH-
HOTO 3HaHUS O (PAaKTHUECKUX €ro O0OCTOSITEINb-
CTBax, MPHU STOM MPEIMETOM OLIEHKH BBICTyTaeT
BCSI COBOKYITHOCTh COOpaHHBIX 110 HEMY J0Ka3a-
TEJbCTB.

OneHka MUCbMEHHBIX JI0Ka3aTeNbCTB OCY-
HIECTBIIIETCS HAa BCEM MPOTSHKEHUHU Ipolecca
JOKa3bIBaHUS TMapaIeNIbHO MPEICTABICHUIO U
HCCJIEJIOBAHUIO JI0KA3aTeNIbCTB.

Onenka 0Ka3aTeabCTB HA Pa3IMYHbIX 3Ta-
nax JIOKa3bIBaHHs MMEET HEOJWHAKOBOE 3Ha-
yeHue. B 3aBUCHMOCTH OT ypOBHSI MO3HAHUSA
MPUHATO Pa3inyarh MPeIBapUTEIbHYIO U OKOH-
YaTeIbHYI0 OLICHKY [4, ¢. 15].

Tak, mnpeaBapuTenbHas OLIEHKA JI0Ka3a-
TEJIbCTB — ATO OLIEHKA, KOTOpasi AaeTcs Cyabei
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(cyzmom) B miporiecce MpHUHSITHS, HCTPEOOBaHUS,
UCCJIEIOBAHUS JI0KAa3aTeIbCTB, TO €CTh HEIO-
CPEICTBEHHO /10 yAaJIeHUs Ccyla B COBEIIATENb-
HYI0 KOMHATy /Uil BbIHECeHUs perieHus. Ha
JTAHHOM JTare pe3yJbTaThl OLIEHKH OTPa’KaroT-
Csl B OMpeAeNeHUsIX Cyla O MPUHATHH JO0Ka3a-
TEJNbCTB, KAK OTHOCHUMBIX K Jieiy, JTM00 OTKaze
B MPHUHATHH TAKOBBIX, B YIOBJIETBOPEHUU XO-
JaTaiicTB O MPUOOIIEHUH MUCbMEHHBIX JOKa3a-
TEJBCTB K /Iy, O HA3HAYEHHUH CYJOM JOIOJHU-
TEIbHON IKCIEPTU3bI U T.1.

OxoHuarenpHasi OIEHKa JI0KAa3aTeJbCTB
— 9TO OIIEHKa, KOTOpas JaeTcs TOJIbKO CyIabeit
(Cyzmmom) B yCJIOBHUSIX COBEIIATEIbHON KOMHAThI
U SIBJISIETCSl OCHOBOM ISl TIPUHSITUSL BOJIEBOTO
akta - cyngeOHoro pemienus. llenapto okoHua-
TEJIbHOW OLIEHKH JI0Ka3aTelIbCTB SBISIETCS J10-
CTH)KEHHE BEPHOTO MOHUMAaHUA 0 (aKTUUECKUX
00CTOATENLCTBAX IO J€NTy, COOTBETCTBYIOIIETO
peanbHOCTH.

Ha crangum noAaroroBku gena kK cyneOHOMY
pa30oupaTeNbCTBY Cy/l U3y4aeT IpeCTaBIeHHbIE
CTOPOHAMHU J0KAa3aTeabCTBa, OMpEAeNsis ux oT-
HOCUMOCTb U JIOMyCTUMOCTb. be3ycioBHo, 3Ta
OIICHKA JI0Ka3aTelIbCTB HE HOCHUT OKOHYATENb-
HOTO XapakTepa, TaK Kak B Ipolecce JajabHeil-
IIET0 PacCCMOTPEHMSI U pa3pelleHust jAejia OHa
MOXKET HU3MeHsAThcs. OIeHKa J10Ka3aTesIbCTB
MIPOU3BOAUTCS CyAbEH U HA CTaJUU MOJTOTOBKH
Jienna, Tak Kak HEBO3MOXHO MPOU3BOAUTH MPH-
€M MPEJCTaBICHHBIX JINLAMH, Y4aCTBYIOIUMU
B JieJie, JI0Ka3aTelbCcTB 0e3 IMpeBapUTEIbHOM
OILICHKH MX OTHOCHMOCTH, JIOITYCTUMOCTH U JI0-
CTATOYHOCTH [3, . 66].

[Tpu moaroToBKe Aena 10Ka3aTesIbCcTBa Olle-
HUBAIOTCS HE C TOYKH 3PEHUS UX JOCTOBEPHO-
CTH WM HEJIO0CTOBEPHOCTH, NOOPOKAYECTBEH-
HOCTH HMCTOYHHMKA CBEJEHHH, a C TOUKU 3PEHUS
UX 3HAYUMOCTH, OTHOCUMOCTU M JIOIYyCTUMO-
ctu no aeny [6, ¢.89]. Kak nmpaBuiio, nokasa-
TEJIbCTBA OILICHUBAIOTCS 1O CYIIECTBY TOJIHKO B
Xo/ie CyAeOHOro 3acenaHusi, HO M0 OTAEIbHBIM
mpoueccyanbHbIM BOIpocaM (TakuM Kak, Ha-
IIpUMep, BONPOCHI COONIOACHUS TIPEIBAPUTENb-
HOTO J10CyAeOHOro TOpsSAKa YperylupOBaHUS
Cropa) BO3MOXHOCTb BBIHECEHHUS Cy[beil OKOH-
YaTeabHOIO OLIEHOYHOTO CYKIEHUS HEe MCKIIIO-
gaercs. [Ipumepom ciykaT ciyyan ocMOTpa Ha
MeCTe MUChbMEHHBIX JT0Ka3aTreabcTB (M. 12 CT.
165 I'TIK PK), xorna oTiioxkeHue STUX ACHCTBUI
HEBO3MOXKHO. JTO CBSI3aHO ¢ HEOOXOAMMOCTBIO
HCCIIEIOBaHUS JI0Ka3aTeabCTB. B aToM ciydae
BO3MOYKHA MX MIpeBapUTEIbHAs OLIEHKA.

Hecmotps Ha To, 4TO commacHo 4. 3 cT. 15
I'TIK PK cyn ocBOOOXI€H MOTHOCTHIO OT cOopa
JI0Ka3aTebCTB MO0 COOCTBEHHON HHMIIMATHUBE,
B cooTBeTrcTBUU ¢ mm. 9 crateu 165 I'TIK PK
MpU TIOITOTOBKE JieJla K cyaeOHoMy pa3doupa-
TEIBbCTBY CyIbsl MOXKET Ha3HAYUTh HKCIEPTU3Y
U TpUBJIEYb SKCIEPTOB, KaK MO XOAATAHCTBY

CTOPOH, TaK U 1O COOCTBEHHOW WHHUIIMATHBE.
Kaxmoe nwmio, yuacTByromiee B jele, BIpa-
BE MOCTABUTH MEPea IKCIEPTOM BOMPOCHI, IO
KOTOPBIM OH JOJDKEH JIaTh 3akiroueHue. Kpyr
ATUX BOMPOCOB OKOHYATEIHHO OIPENeIseTCs
CYy/IOM, OTKJIOHCHHE OTACJIbHBIX U3 HUX OH 00s-
3aH MOTUBHPOBATh B OINpPENEIECHNUN, B KOTOPOM
TaKXe JJOJKHBI OBITh YKa3aHbI BU] SKCIIEPTH3HI,
OCHOBaHHE €€ Ha3HaueHHs. Bce BulllleHa3BaH-
HO€ BO3MOXKHO JIMIITb HA OCHOBAaHHWH IIPE/IBa-
PUTEIBHOW OIEHKH MaTepHUaJiOB, MMEIOUTUXCS
B Jiefie W TPEOYIONIMX YKCIEPTHOTO 3aKIIrove-
Hus. B ciydae korma skcmepTh3a Ha3HauaeTCs
10 COOCTBEHHOW WHUIIMATUBE Cy/a, a CTOPOHBI
OTKa3bIBAIOTCS OT €€ MPOBEACHMUS, Cy/ (DaKTHUe-
CKH BBICTYHAeT CYObEKTOM COOMpaHUs J0Ka3a-
TenbCTB. B 1ensx obecriedeHus: MpUHIUIIA CO-
CTS3aTeILHOCTH, CAMOCTOSITEIIBHOCTH CTOPOH B
OTIPENICTICHNH CPEJCTB 3aIIUTHI TPABOBBIX TIO-
3UIUI TIOJUICKUT Pa3pElICHUIO0 MPOTUBOPEUHE
Mexay 4. 3 ct. 82, . 9 ct. 165 I'TIK PK, B co-
OTBETCTBUHU C KOTOPHIMU CYJI TIO CBOCH WHUIIU-
aTHBE MOXKET Ha3HAuaTh CyJACOHYIO IKCIIEPTH3Y,
u 4. 3 ct. 15 I'TIK PK, mo kotopoii oH ocBo-
OO0XEeH IMOJTHOCTBIO OT cOOpa JOKa3aTeIbCTB
nmo cobcTBeHHOW wHHUIMATHBE. Ecimm cynm 6e3
MOJTyYeHUSI PE3yIbTaTOB JKCIEPTHOTO HCCIIe-
IOBAaHUS HE HMMEET BO3MOXKHOCTH BBIITOIHUTE
tpeboBanus 4. 3 ct. 15 I'TIK PK mo coznmanuto
YCIIOBHH 1711 00BEKTUBHOTO, TTOJIHOTO MCCIIEO-
BaHMsI OOCTOSITENBCTB JieJia, TO B 3TOM CIIydae
Ha3HauYeHWEe IKCIEPTH3bI 110 MHUIMATHBE Cya
BBI3BIBAETCSI HEOOXOIUMOCTHIO [7, ¢.12].C aTum
yTBep)kaeHrneM C.®D. BbIYKOBOM MOXHO COIvia-
CUTBCA. B CBSI3M ¢ 9TUM mipeacTaBiseTcss Heo0-
XOIUMBIM JONOJHUTHL 4YacTh 3 ctarbu 15 I'TIK
PK oroBopko#i 0 TOM, 4TO B UCKJIFOUUTEIbHBIX
CITy4asix 1Mo COOCTBEHHOW MHUIIMATHBE CYJI MO-
JKET HA3HAYUTH AKCIEPTU3Y. AHAIOTUYHBIC W3-
MEHEHHS CJIElyeT BHECTU B 4acTh 3 cTaThbu 82
I'TIK PK u B noanyHkt 9 crateu 165 I'TIK PK.
Takoe yTouHeHue OyneT CBHUIIETEILCTBOBATH O
3aKOHO/IaTEILHOM BBIBOJIC CyJla M3 Yucia CyOb-
€KTOB TI0 cOOPY JI0Ka3aTEIbCTB.

OneHka /10Ka3aTeNbCTB, IPOU3BOIUMAS
CY/ZIOM Ha CTaJuu TMOATOTOBKH Jiejia K CyJeOHO-
My pa3OMpaTenbCTBO, M MX OIIEHKA HETOCpe]-
CTBEHHO B XOJi¢ CyIeOHOTO pa3duparennCcTBa
TECHO CBSI3aHBI MEXKIy co0oii. [Ipu paccmotpe-
HUU JieNa 1O CYIIECTBY B IPOIIECCE HCCIEO-
BaHMS [OKA3aTeIbCTB BHOBL OIICHHUBAIOTCS HX
JOTTYCTUMOCTh, OTHOCUMOCTD, JTOCTOBEPHOCTb,
OCTAaTOYHOCTh M B3auMOCBA3b. OIeHKe MOJ-
JIEXKaT HE TOJBKO KOHEYHEIE BEIBOALI, HO U BECh
XOJ HMCCIEIOBAaHHUS HOKA3aTeJIbCTB C MOMEH-
Ta BO30yXAeHUS Jena. BmecTe ¢ TeM ciemyet
OTMETHTh, YTO XapaKTep M 3HAUCHUE OICHKHU
JIOKA3aTeIbCTB B MPOIECCE PACCMOTPEHUS H
paspenieHust Jieja MOCTOSSHHO HW3MEHSIOTCS B
3aBUCUMOCTH OT IIEJIM TIPOBOJUMOM OIIEHKH,
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(TO ecTh s pelieHus Kakoi 3aJa4u oHa Mpo-
U3BONTCA), & TaK)Ke OT CyObeKTa OLEHKHU J0-
Ka3zarenbcTB. TakuMm 00paszom, crienupuIHOCThb
OLICHKH JI0Ka3aTelIbCTB Ha Pa3HbIX CTAIUAIX
IpaXIaHCKOTO TMpoliecca OOBbsACHSAETCS 3aja-
yam#, KOTOPbIE pelaeT Cya B KaKIOW CTauH.
Kak oTmeuanoch paHee, Afisi YCTaHOBJICHHUSA
UCTHHBI TIO Iy HEOOXOIUMO OMpPENeIUTh BCe
CBOMCTBA /10Ka3aTeNbCTB, BXOISIIMX B €€ CO-
nepkanue. B cimydae orpaHuuYeHUs OLIEHKH
JTOKa3aTeNbCTB OMPEIEICHHBIMH CBOMCTBAMHU
oHa OyneT HenoiaHOW. YTOOBl yCTaHOBUTH KPYT
JI0Ka3aTeNbCTB B COOTBETCTBUU C IMpaBUIIAMHU
OTHOCUMOCTH U JIOIYCTUMOCTH, CYOBEKTHI B
mpolecce J0Ka3bIBaHUS MPOU3BOIAT OICHKY
JT0Ka3aTeNbCTB, TO €CTh 9T CBOMCTBA J0Ka3a-
TEJIbCTB OMPEIENISIIOTCS B MPOIlecce T0Ka3bIBa-
HUS, MTOCKOJBKY OIIEHKAa J0Ka3aTelIbCTB - 3TO
JEeSITENIbHOCTD, MIPOUCXO/ISIIAs B €T0 Mpeenax.
Cy1iecTByeT MHEHHE O TOM, YTO OTHOCHUMOCTb,
JOTYCTUMOCTb, JOCTOBEPHOCTh M JOCTaTO4Y-
HOCTh JOKa3aTeJbCTB XapaKTEepHU3YIOT oOIepa-
[IUH, IPOU3BOJMMBIE C HUMHU. J[pyrumu ciosa-
MH, O TOM, YTO OIpe/eJeHHe OTHOCUMOCTH U
JOMYCTUMOCTH J0Ka3aTelbCTB - MPEANOChUIKA
JUISL ONPEJENIeHUs] UX TOCTOBEPHOCTH U JIO-
cTaroyHOCTH. OTHOCHUMOCTh M JOMYCTHUMOCTD
JT0Ka3aTeNbCTB yCTaHABIMBAIOTCS Ha MEPBOHA-
YaJbHBIX dTanax JI0Ka3bIBaHUs, 10CTOBEPHOCTD
U JIOCTAaTOYHOCTh - Ha 3aBeplIAlOIeM JTarle.
ITo muenuto K. Eroposa, nipu onpezaeneHuu no-
MyCTUMOCTH TPAaBOMOYHBIH CYOBEKT PYKOBOJ-

% AzamammulK Hcone azamammeolk ic Hcyp2izy KyKvl2bl

CTBYETCSl HOpMaMH MPOIeCCyaIbHOrO 3aKOHa, a
He yoexaenueM [8, c. 35]. OnpeneneHHbli mpa-
BOBOM KpUTEPUIl UMEETCS U MPHU OIpeieIeHUH
OTHOCHMMOCTH JOKa3arenbcTB. He cornarmmasch
C BBIIIEpacCMOTPEeHHOM Toukoi 3peHust K. Ero-
pOBa, HEOOXOAUMO OTMETUTD, YTO OTHOCUMOCTD
U JIOMYyCTUMOCTh JIOKA3aTENbCTB SBISIOTCA UX
CYIIIECTBEHHBIMU Npu3Hakamu. OT Toro, obia-
JAIOT JIU STUMU CBOMCTBaMH T€ WUJIM WHBIE CBe-
JIeHUsT 0 (PaKTHUYEeCKUX OOCTOSTENhCTBAX Jeia
3aBHCHUT MIPU3HAHHUE UX JI0KA3aTEIbCTBAMHU.

Takum 00pazom, MOKHO c(HOpMyITUPOBATH
CIeyIolie MPHUHIMIBI, KOTOPBIMU HE00Xo-
JUMO PYKOBOJICTBOBATHCS MPH OLIEHKE JOKa3a-
TEJbCTB:

- Cyd JlaeT OIIeHKY JI0Ka3aTelIbCTBaM I10
CBOEMY BHYTPEHHEMY YOEKICHHIO;

- JI0Ka3aTeJbCTBa OILIEHHWBAIOTCS BCECTO-
pPOHHE, B TIOJTHOM 00beMe U OECTIPUCTPACTHO;

- HUKaKHe J0Ka3aTeIbCTBa HE UMEIOT IS
Cy/a 3apaHee YCTAaHOBJICHHOM CHJIBL;

- OIIGHKa MPOBOAMUTCS B COOTBETCTBUU C
HOpMaMU MPOIeCCyaTbHOTO MpaBa.

BuyTtpennee yoexaeHne oTHocuTces K cde-
pe CyObEeKTUBHBIX SIBJICHUI, HO HEOOXOIMMO I10-
HUMAaTh, YTO OHO HE SIBJISIETCS] MPOU3BOJIBLHBIM,
3TO He 0e30TUeTHOEe MHEHHE WM BIIeYaTiIcHHeE,
a OCHOBaHHBIN Ha JI€TaTHLHOM KPOIOTIMBOM U3-
YUYEHHUU BCEX [I0Ka3aTelbCTB B COBOKYMHOCTH
BEpHBIH BBIBOJ, KOTOPBIA JOIKEH OBITH 000-
CHOBAH U MOTHBHMPOBAH B PEIICHUU CY/Ia.
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MOHSITUE, IPABOBASI IPUPOJIA U 3ALILIUTA JEJOBOM
PENIYTALIMM 11O 3AKOHOJATEJILCTBY PECIIYBJIUKH
KA3AXCTAH: HEKOTOPBIE AKTYAJBHBIE BOITPOCHI

NabsicoBa Kyasim MypatoBHa

Iiasnuil nayunwlil cCompyOHUK HAYYHO-UCCTEO008AMENbCKO20 UHCIUNYMA
uacmno2o npasa Kacnuiicko2o obuecmeenno2o yHusepcumemda,

00KmMOop 10opuduyecKux Hayx, npogeccop, 2. Armamot, Pecnyoruxa Kazaxcman

Knrouesvle cnosa: nonamue u cyovekmovl 0e1080U penymayuu, npagosds. npupood 0enosoll
penymayuu, 3auuma 0en060t penymayuiu.

Annomayun. B nacmoswee epems 3nanus, unghopmayus, 0enosas penymayus npespamuiiucy
8 8ecomblil IKOHOMUYecKull pakmop. [Ipu smom Habaooaemcs ycmonuuuas meHoeHyus - PolHoU-
Hasi CMOUMOCMb 1100020 NPEONPUAMUSL, HE3ABUCUMO OM €20 OP2aHU3AYUOHHO-NPABO6Ol (hopMbl
(paccmampusaemoco Kak eOuHbL UMYUeCMBEHHO- XO3AUCMEEHHbIN KOMNIIEKC), OMAUYAemcs om
COBOKYNHOU OANAHCOBOU CIMOUMOCU AKMUBO8 U 00sa3amenbeme. Muvimu cio8amit, Mexcoy pblHo-
HOU CIMOUMOCMbIO KOMIAHUU U CIOUMOCTbIO ee UMYWeCmed, aKmueos U naccusos 6ce20d ecmb
PA3HUYA, UH020a 8eCbMda CYUieCMBEeHHAs.

B cmamve paccmampueaiomes cnopHsie 60npOChl NOHAMUS, NPABOBOU NPUPOObL, CYOBEKMO8
u cnocobos sauyumel 0enosotl penymayuu. Pasepanuiusaemcs nonamue 0enosol penymayuu Kax
COYUANTbHORO ABNIEHUs U KAK npasosoll kamezopuu. O60cHo8bI8aemcs, umo cocmaeg oonadamernet
0e1060l penymayuu He Modxcem Oblmb 02PpaHUYeH MONbKO npeonpunumamenimu. Paccmampu-
8AIOMCs CNOPHBIE BONPOCHL NPUMEHEHUS K 01080l penymayuu makux npusHaKos JUYHbIX Heu-
MYUWeCMBEHHbIX NPAG KAK HeOMuUYyHCOAeMoCms U HeUSMEePUMOCHb, d MAKH#Ce 80NPOChbl nepeoayu
0enosotl penymayuu 0Jisk UCNOIb308AHUL OPYUM TUYAM HA OCHOBAHUU 002080PA U €€ OEHENCHOU
oyenku. Paccmampusaiomces cnophvie 6onpocel npumenenus O 3aujumsl 0e10680U penymayuu
cnocobos 3awumol, npedycmompennvix 6 cm. 9 I'K PK.

KA3AKCTAH PECITYBJIMKACBIHbIH 3AHHAMACBIH COHUKEC
BOMBIHIIA ICKEPJIIK BEJEJI ¥1'bIMbI, K¥YKbIKTBIK TABUFATBI
"KOHE KOPFAJIYbI: KEMBIP 93EKTI MOCEJIEJIEP

NabsicoBa Kyasimu MyparoBHa

Kacnuii koeamowig yHugepcumeminiy scexe KyKblK 3epmme) UHCMUNYMulHbIY
bac mamanvl, 3aH LUILIMOAPLIHBIY OOKMOPLL, NPopeccop

Anmamul K., Kasakcman Pecnyonuxacul

Tyiiin ce30ep: ickepuik b6eden myciniei men cyovexminepi, ickepiix 0edendiy KYKblKmbvlK ma-
bueamul, ickepix 6edenoi Kopaay.
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Annomauyusn. Kazipei yakeimma 6inim, aknapam, ickepiix beden caimakmol I3KOHOMUKATLIK
Gaxmopea atinanovl. byn pemme mypaxmul ypoic 6auKanadvl - Ke3 KeieeH KaCinOPbIHHbIH YUbLM-
ObIK-KYKbIKIMbLK HOICAHBIHA KAPAMACMAaH (OipblHati MyAiKmiK - uapyauslivblK KeueH peminoe Ka-
PACMbIPLLIAMbIH) HAPLIKMBIK KYHbL aKmMugmep MeH MiHOemmemenepoiy JHCUbIHMbIK, OANAHCIbIK
KYHbIHAH epeKulenenedi. backawa alimxanoa, KOMNAHUAHBIY HAPLIKMbIK KYHbI MEH OHblH MYil-
KiHiY, akmuemepi MeH NacCcU8mepiHiy KYHbl apacblHOd apOatiblm aubipMaublivl Oap, Ketide eme
MAHBL30bL.

Maxanaoa ickepnix 6e0endiy MysHcbipbiMOAMACyl, KYKbIKMbIK maduzamsl, Kopeay cyovek-
minepi meH 20icmepiniy 0ayivl Maceneiepi maikblianaowsl. Ickepnik beden myciniel aneymemmix
KYOBLIbIC JCIHE KYKbIKMbIK Kame2opus peminoe capananaowl. Ickepuix 6eden uenepiniy Kypamvl
meK Kacinkepiepmen eana wekmeu armaimviHOblebl 0dNe10€eHOI.

Icxepnix 6edence dceke Mynikmik emec l§¥7§bll§map0bll1 66]11'H6eyi JHcone enuleHbetimindiel cu-
AKmul Oenzinepoiy KOﬂaaHbl]ZyblelH oaynvl Macejenepi, conoatl-ax ickepnix bedendi 6a01§a mynea-
Jlapea nauodanany yuin Kenicim dcane aKwanai baganiay Heizinoe bepy macenenepi maikbliaHd-
ovl. Kazaxcman Pecnyonuxacel Azamammuix ko0ekcmiy 9-uivl 6aObIHOA Kapacmulpbli2an Kopaay
a0icmepin ickepnix 6edendi Kopaay yulin Koi0anyobly 0ayivl Macenenepi Kapaiaowvl.

CONCEPT, LEGAL NATURE AND PROTECTION
OF BUSINESS REPUTATION UNDER THE LEGISLATION
OF THE REPUBLIC OF KAZAKHSTAN: SOME TOPICAL ISSUES

Ilyasova Kulyash Muratovna

chief scientific fellow of the Institute of Private Law
of Caspian Public University, doctor of law, professor
Almaty, Republic of Kazakhstan

Keywords: concept and subjects of business reputation, legal nature of business reputation,
protection of business reputation.

Abstract. At present, knowledge, information, and business reputation have become a
significant economic factor. At the same time, there is a steady trend - the market value of any
enterprise, regardless of its organizational and legal form (considered as a single property and
economic complex), differs from the total book value of assets and liabilities. In other words, there
is always a difference between the market value of a company and the value of its property, assets
and liabilities, sometimes very significant.

Disputable issues of the concept, legal nature of business reputation, subjects and ways to
protect business reputation are considered in the article. The concept of business reputation as a
social phenomenon and as a legal category is distinguished. It is substantiated that the composition
of the owners of business reputation cannot be limited only by entrepreneurs. Disputable issues of
application to business reputation of such features of personal non-property rights as inalienability
and immeasurable, as well as issues of transfer of business reputation for use by other persons on
the basis of the contract and its monetary value are considered in the article. Disputable issues of
application for protection of business reputation of protection methods provided in Article 9 of the
Civil Code of the RK are considered.

I'pasxianckoe 3akoHOnmarensCTBO Pecry-
omukn  KazaxcraH 00BEKTaMU TpaIaHCKUX
MpaB TPU3HACT JIMYHbIE HEUMYIECTBEHHbIC
Onara u ipaBa, K KotopbiM B 11. 3 cT. 115 'K PK!
OTHeceHa nenoBas permyrauus. [lonsrue, npa-
BOBAs MPUPOJIA, CYOBEKTHI H CIIOCOOBI 3aIUTHI
JIeTTIOBOM peryTaluy SIBIISIOTCS BOIPOCAMH, KO-
TOpBIE MOKHO TMPU3HATH OJHUMHU U3 CIIOPHBIX B
JUTEPATYpE.

OnpeneneHHoCT MOHATHS W IIPABOBOM
MPUPOABI 00BEKTA TPAXKAAHCKOTO TpaBa MpHa-

€T ONpPEACICHHOCTh M MPABOBOMY PEXHMY Ta-
Koro oObekTa. B nuTeparype ormedaercsi, 4To
0e3 HajJIexallero omnpeneneHus, 6e3 MoHuMa-
HUSI TOTO, YTO OHO M3 Ce0sl MPENICTABISET U YeM
OTJINYAETCS OT CMEKHBIX SBJICHUN, HEBO3MOXK-
HO o0ecTieYeHne MOTHOLEHHON 1 2P PEeKTUBHOM
3aIUThI KaKoTo-11b0 Omara [1, c. 17].

B I'K PK He naercsa omnpezeieHue IOHS-
TUSL «JIeJIoBasi pemyTaius». B nureparype cy-
MIECTBYIOT Pa3IMUYHBIC OIpPEIeNICHHUsI JaHHOTO
MOHSATHUSL U Pa3HbIE MOJAXOABI B YCTAHOBIICHUH

' padxcoanckuil kooexc Pecnyonuxu Kasaxcman (Obwas wacms) om 27 dexabps 1994 2o0a // Bedomocmu Bepxog-
noeo Cosema Pecnyonuxu Kaszaxcman, 1994 2., N 23-24 (npunodcenue
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MPaBOBOM MPUPOIBI IE€JIOBOM permyTamnuu [2, C.
169; 3; 4]. C Touku 3penust B.B. Kununkaposa.
CIIO)KHOCTh B OIPEAETICHUH pEeryTaluu U Je-
JIOBOM peIyTalu KpPOeTCs B HEMATepUATbHOMN
MPUPOJIE TAaHHBIX ABJICHUH, IO KOTOPOU B TaH-
HOM cllyyae MOHHMMAaeTcCs WJealbHOCTh Onara,
CYIIIECTBOBaHME €ro He B BHJIE MIpeIMeTa MaTe-
pHAIBHOTO MHpPA, HO B (pOpME CII0KHUBIIETOCS B
CO3HaHUM CyOBEKTa YaCTHOTO MHEHUS, TUITH3H-
POBAHHOTO JI0 YPOBHS OOIIepacIpoCTpaHeHHO-
ro[1,c. 18].

M.K. CyneitMeHOB NOAAEpKUBasi TTO3ULINIO
aBTOPOB, KOTOPbIE CUMTAIOT, YTO JINYHBIE HEU-
MYILI€CTBEHHbIE IPaBa SIBIIAIOTCS CYObEKTUBHBI-
MU [IpaBaMH, UMEIOIIUMU B KaueCTBE OObEKTa
HeMaTepHuaibHble 0J1ara, B Ka4ecTBE MPU3HAKOB
HeMaTepHalbHbIX OJlar BbIAEINSET:

1) BHEIKOHOMHYECKOE COZepKaHue (HeMa-
TepuaabHBIN Xapakrep). HemarepuansHbie Oma-
ra OTHOCSTCSI K JYXOBHOU cdepe, UMEIOT uie-
aJbHBIN XapakTep U HE MOJIEKaT CTOMMOCTHOM
OIICHKE;

2) Hepa3pbIBHAs CBA3b C JJUYHOCTHIO 00Ja-
Jatensl JIMYHBIX HEMMYIIECTBEHHBIX MpaB, He-
OTUYXKJAaeMOCTh U HelepeaaBaeMoCTh;

3) oOrmas HampaBIEHHOCTh Ha 00ECTIEUCHHE
CYILLIECTBOBAHMS JTUYHOCTU: (PU3UYECKOE U CO-
UaIbHOE.

B cooTBeTcTBHM € 3TUM MOJI HEMaTepU-
aNbHBIMU ONaraMu TMOHUMAIOTCS Takue Ojara,
KOTOpblE HE HMMEIOT SKOHOMHYECKOTO Ccojep-
JKaHMs, HEPa3pbIBHO CBS3aHbI C JUYHOCTHIO
oOnasaTesns JTUYHBIX MPaB U MPEANoiaratoT Ha-
MPaBJICHHOCTh Ha oOecrieueHne GU3NIeCKOro U
COIMAJIBHOTO CYIIECTBOBaHUS JIUYHOCTHU [6, C.
136; 7, c. 93].

JlenoBas permyTanus Kak BUJ HeMaTepHalib-
HOTO OJ1ara onpeAesieTcs B JUTeparype Kak 00-
[IECTBEHHOE MHEHHE O MPO(EeCCHOHATBHBIX Ka-
YecTBaxX IpakJlaHuHa WU IOPUINYECKOTO JHIIA.
Tak ormeuaeTcs, 4TO MO AEJIOBOM penyTanuen
MO>KHO TOHUMATh MOJIOKUTEIbHYIO OLIEHKY (PU-
3UYECKOT0 WM OPUIUYECKOTO JIHUIa, MPEexae
BCEro Kak J00pOCOBECTHOTO MpeanpUHUMATe-
75, APYTUMHU y4YaCTHUKAMU HMYIIECTBEHHOTO
obopota. [IpusHaercs, 4YTO NPUMEHUTEIBHO K
rpax<aHaM JIeJoBasi peryTaius umeeT Oosee
IIMPOKOE COJEp’KaHUE, BKIIOYAIOIIEE OICHKY
ux mpodeccroHaNbHBIX (HE BCETaa KOMMep4e-
CKHMX) KauecTB KakK CIEIHaJMCTOB B TOM WM
WHOU oOnacTu (HarpuMmep, HHKEHEp, aBOKAT U
T. 1.) [8, c. 734].

Bmecte ¢ TeMm, cymiecTByeT B3DISAL, YTO
JIeJIoBasi PeryTalusl MOXKeT ObITh KaK IMOJIOXKH-
TEJIbHOM, TaK W OoTpulareabHou. Tak, mo MHe-
Huto B.B. Kuiinakaposa, onpeesneHue 1e10Boi
pernyTaluu Kak COLMAJIbHOTO SBJICHHSI MOXKHO
chopmyIMpoBaTh CIEAYIOMUM 00pa3oM: JIeJI0-
Bas peryTamus - 3T0 JUHAMHYHOE NpodeccH-
OHAJILHOE «s1» JIMIA, COBOKYMHOCTH MOJOXKH-

TEJIbHBIX, @ TaK)K€ OTPULIATENIbHBIX JEJIOBBIX
Ka4yeCTB M OLIEHOK, OTPaXeHHAs B CIIO’KUBIIEM-
Cs y OKpyXaromux (001mepacnpoCcTpaHEeHHOM)
MHEHUH, KOTOPOE OCHOBAHO Ha MH(OPMAIIH O
JIIIE W €0 ToBeIeHnH B odmiectse [1, ¢. 21].

B kauecTBe colManbHOTO SIBICHUS Je/I0Bast
penyTanus MOKET ObITh MOJOKHUTEIHLHOU WU
oTpunaTebHONM. Bmecte ¢ Tem, nenoBas pe-
MyTalusi Kak MpaBoBasi KaTErOpUsi UMEET CBOU
0COOEHHOCTH U HE MOXKET, Ha Halll B3MJISA, MOJ-
HOCTBIO COBIAJATh C MOHSATUEM JEIOBOM pery-
Tallid KaK COLMAaJbHBIM sBIeHUEM. JlemoBas
pernyTaius sIBISIETCS 00bEKTOM CYOBEKTHBHOTO
IPaXIaHCKOTO IpaBa, KOTOPOE MOJUICKUT 3a-
IIUTE HAa OCHOBAaHMM OOUIMX M CIEHUATbHBIX
TOJIOKEHU C y4eTOM OCOOCHHOCTEHW yKa3aH-
goro Omara. K TakuMm crroco0aMm 3ainTel OTHO-
CSTCSl, HampHUMep, ONPOBEP)KEHHE CBEACHUI,
MOPOYAIIHX JIETOBYIO PEIyTallUI0, BOZMEIICHHE
YOBITKOB U MOPAJIHOTO Bpeaa, MPUYNHEHHBIX
pacnpocTpaHeHHEM MOPOYAIINX CBEICHUH.

B 57Ol CBSI3U TPyIHO MPEACTaBUTH CIO-
cOOBI 3alTUTBl OTPUIIATEIIHLHON JIEJIOBOM pery-
TallMd yKa3aHHbIMH crocoOamu. Hcxons w3
3TOrO, TojaraeM, 4To B MPAaBOBOM 3HAYCHHUH
MOHSTHE JIeJIOBOM permyTaluu OTpakaeT IOoJIo-
KUTEJIbHYIO OLIEHKY JIeJIOBBIX KaueCTB CyObeK-
Ta. [IpaBoBBIe CMOCOOBI 3alTUTHI MOTYT OBITH
MPUMEHEHbl NPU HapyUIeHUH [1E€JO0BOM pery-
Tallld B TOJOXKHUTEILHOM 3HaueHUU. Bpsia nu
B 3all[UTe HYXKIAeTCsl OTpULATeNIbHAsl JeJI0Bast
penyTauus, HalpuMmep, B pe3yJbTare pacipo-
CTpPaHEHHUsl CBEJEHUI, KOTOpbIE OIMPOBEPTaoT
OTPHUIATEIbHYIO PErmyTaluio. XOTs AJsl KOTO-TO
OoTpHUIaTe]IbHas JIE0Basi permyTalus MOXET U
HMMEET TOJIOKUTEIbHBIN A (DEKT.

JpyruM cropHbIM BOIIPOCOM SIBIISIETCSI BO-
MIPOC O TOM, O0JIAJIAIOT JIM JIETIOBOM PEITyTaluen
TOJILKO TMPEANPUHUMATETN WIH 3TO MPaBO MO-
KET TMPUHAJIekKATh U UHBIM CyOBbeKTaM Ipax-
JAHCKUX MpaBOOTHOLIEHHUH. CylllecTByeT MHe-
HUE O TOM, YTO peryTaluel B 1eaoM odnagaer
JII000€ JIMII0, 3aHUMAloIIeecs OOIIECTBEHHO
3HAYUMOM JIeSITEIBLHOCTBIO, a JEJI0BOM pemyTa-
LHEH - UMb NpeanpuHuMaTenu [9].

CornacHo JIpyroMy MHEHHUIO, HEOOXOAUMO
pasfenaTh Takhue HeMmarepuajabHble Onara, xa-
paKTEepU3YIOILIUE pa3HbIe COI[MAIbHBIE CTATYChI
muIa, Kak «mpodeccroHanibHas penyTanusy,
MpeAcTaBisItonas cobor oreHky mpodeccuo-
HaJbHBIX U UHBIX KaueCTB (PU3NYECKOTrO JIUIIA,
U «JIEJIOBas peryTalus, SIBISIOMIAsACS OLIEHKOM
MoKasaTeliell  OCYIIECTBIICHUSI TPa)JIaHUHOM
MPEANPUHUMATEIILCKON K MHON SKOHOMUYECKOM
nearenbHocTH [4, ¢. 39]. B nuteparype npusHa-
€TCsl, UTO BBIJIEJIEHHE TAKOTO CAMOCTOSTEIHLHOTO
HeMaTepHuaiabHOTo Oara Kak «mpodeccunoHa b-
Hasi pemyTauusd SBISEeTCS Leneco00pa3HbIM.
OO60CHOBBIBAETCS, YTO JEOBas U Mpodeccro-
HaJbHAas peryTalus rpakJJaHuHa XapaKkTepusy-
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IOT €r0 pa3jMyHble COLMaJIbHbIE CTATYChl — KaK
MpeapUHUMATEN M KaK JIMIA, 3aHUMAIOIIEero
OTpeieNIEHHYIO TOKHOCTh WA OCYIIECTBIISIO-
IIero JeATeIbHOCTh MO CIeUUaIbHOCTH, yCTa-
HOBJICHHOM Tapu(HO-KBATU(HUKAITMOHHBIM HIIH
KBaJIM(UKALIMOHHBIM cripaBoYHUKOM. [Ipu3Ha-
eTcsl, YTO NMPOQeCcCUOHANbHAS pEenyTalus SB-
JSETCS  CaMOCTOSITENIbHBIM ~HeMaTepHUalbHBIM
0J1aroM U HE MOET OBITH OTOXKIECTBJIEHA C JIE-
JoBoM penyTanueit [10].

Ha wam B3, coctaB obnagaTeae neno-
BOIl permyTaluu HEe MOXKET OBbITh OIpaHUYMHEH
TONBKO TpeanpUHUMaTeNIMU. JlenoBble Kaue-
CTBa JIMIIA MOTYT TMPOSIBISITHCS B JIFOOOH ce-
pe mpodeccuoHaNbHOU NEATeTLHOCTH U OBITH
npeaMeToM oOmecTBeHHOU oreHkH. [Tonaraem,
YTO pasrpaHudyeHue NpopeccUoHaNbHON U Je-
JIOBOM pernyTaluu JIMIA UCXOAS U3 TOro, OCy-
HIECTBIIAET JHU JIMLIO MNPeanpUHUMATEIbCKYIO
WM UHOM BUJ I€ATEIbHOCTH, HENIb3s IPU3HATD
obocHoBanHOW. Ecnam mpennpuHUMaTeIbCKas
JeSITEIbHOCTD JIMIA CBsi3aHA C OMpeesIeHHOM
npodeccuoHaNbHON JIeATENbHOCTBIO U JIUIO
MPOSIBIISIET CBOU NMpodeccroHaIbHbIe KaueCcTBa,
TO BO3HUKAaeT TOTJa BOMPOC, O KaKoil permyTa-
IIUU 37IECh UJET PeUb U UTO SBISIETCSI 00bEKTOM
MIPABOBOM 3allUTHI, JeJI0Basi WM TIpodeccuo-
HaJbHAas permyTalus.

B kazaxcTaHCKOM 3aKOHOAATENbCTBE OMpeE-
JIeJIeHEe TIOHSATUS «JIeJI0Basi permyTalusy» JlaeT-
Csl B HOPMATHBHOM IOCTaHOBIIEHUU BepxoBHO-
ro cyna Pecriyonuku Kazaxcran ot 18 nexaOps
1992 1. N 6 «O npumMeHeHUH B CyAeOHOMN Mpak-
THUKE 3aKOHOJATENbCTBA O 3alllUTE YECTH, JI0-
CTOMHCTBA U JI€JIOBOM pernyTanuu (pU3ndecKux
U ropuarnueckux Jguiy’. [Tyakrom 1 ykazaHHO-
ro TOCTAHOBJIEHMSI MPEAYCMOTPEHO, YTO AEIO-
Bas pemyTalysl - yCTONYMBAs MOJIOKUTEIbHAS
OIICHKA JICTTOBBIX (MPOU3BOACTBEHHBIX, Mpodec-
CHOHAJBHBIX) JOCTOMHCTB JHIA OOIIECTBEH-
HBIM MHEHHUEM.

Takum 00pa3oM, Ka3axCTaHCKOE 3aKOHO/A-
TEJIbCTBO JIEJTIOBOM penyTauend Mpu3HaeT noJo-
KUTEIbHYIO OLIEHKY OOII€CTBEHHBIM MHEHHEM
JOOBIX JI€JIOBBIX Ka4eCTB JIMIA, BKJIKOUas Mpo-
M3BOJICTBEHHBIE, MTpo(deccroHaNbHbIE.

JlenoBas pernyTanus B CUCTEME JIMYHBIX HE-
MMYILIECTBEHHBIX OJ1ar 3aHUMaeT 0coboe MecTo,
00yCJIOBIEHHOE TEM, YTO OHAa XapaKTepU3yeT
JIeIOBbIe KauecTBa JIMIA, MPOsBIsEMble B pa3-
HBIX cdepax AedaTeIbHOCTH, BKIIOUasl MPearpH-
HUMATEJIbCKYIO.

JlenoBasi pemyTanusi OTHECEHA 3aKOHO-
JATeTbCTBOM K JIMYHBIM HEUMYIECTBEHHBIM
npaBaM U OnaraM, KOTOPBIM MPHUCYIIH TaKHe

%’ AzamammulK HcIHe az3amammeolk ic Heyp2izy KyKblebl

MpU3HAKK KaK HeMaTepuajbHBIA XapakTep, He-
paspbiBHasE CBSI3b C JIMYHOCTBIO 00JaaaTess
MpaB, HEOTUYKJAEMOCTh U TIEPEAABAEMOCTH |6,
c. 137; 3,c. 13].

Bwmecte ¢ Tem, B tuTeparype CTaBsITCS O[T
COMHEHHE HEOTUYk/TaeMOCTh U HEU3MEPUMOCTh
penyrtamuu. Tak, H.H. Ilapeiruna, ucciemys
JICJIOBYIO PEIlyTaluIo B CUCTEME HeMaTepuab-
HBIX ONar oTMeyaeT, 4YTO JeJoBas permyTaius
oOHapyxuBaeT B ceOe IMOYTH BCE MPHU3HAKU
HeMaTrepuaibHbIX Onar. Hanuume numibs ABYX
JOKTPUHAIBHO TPU3HAHHBIX CBOWCTB TaKHX
Onar B MpUJIOKEHUH K HEW HE CTOJIb OUEBU]IHO.
Peub umer o TpaAMIIMOHHO BBI3BIBAIOLIUX CO-
MHEHUSI HEOTUYXIaeMOCTH M HEU3MEPUMOCTH
penyTaunu. 3aKOHOMEPHOCTh BOIIPOCOB aBTOP
oOycnapnuBaet npucytctsuemM B 'K PD nByx
JIOTOBOPHBIX KOHCTPYKIMH. Bo-mepBbIx, 3TO
KOMMepUecKas KoHIeccus ((ppaHuali3uHT) W,
BO-BTOPBIX, JOTOBOP MPOCTOTO TOBAPHUIIIECTBA, B
KOTOPOM TOBAPUIIH MPUHUMAIOT 00sI3aTETLCTBO
COEIMHUTh CBOMU BKJIAJbl, B COCTaB KOTOPBIX
BKJIIOYAETCsI, B YACTHOCTH, JICJIOBAs peITyTalusl.
ABTOp 3a71a€TCsl BOIIPOCOM, TaK JIM HEOTUYK/a-
eMa JiesioBasi pemyTtanus, eciiu 3QpQheKT ee mpe-
MMYILECTB MOXKHO Iepe/iaTh B IMOJIb30BaHUE C
BBITOION 7151 ce0st (3a mary) B popme oObekTa
KOHIIECCHOHHOTO COTJIAIIeHUsI UM 000COOUTH
B Ka4eCTBE CaMOCTOSITEJILHOTO BKJIaAa B ol1iee
N0 M KaKuM-TO 00pa3oM OTHIEIUTh OT COO-
CTBEHHOI NpaBOBOM JuyHOCTH [11].

AHaJOTMYHbIE BOIMPOCHI BO3HUKAIOT U C
Y4ETOM MOJIOKEHHUH Ka3aXCTaHCKOTO 3aKOHO/a-
TEJIbCTBA O JOTOBOPE KOMIUIEKCHOM Mpeanpu-
HUMAaTENbCKOW JIUIIEH3UH U OyXyuerTe.

Tak, cormacno 1. 2 c1. 896 I'K PK norosop
KOMIUJIEKCHOW MPEANPUHUMATEIIbCKON JTUIIECH-
3UM TIpelyCMaTpPUBAET HCIOIb30BAaHUE JIUICH-
3MOHHOTO KOMILJIEKCA, JEJIOBOM pemyTaluuu |
KOMMEpUECKOT0 OIbITa JUIEH3uapa B Oompene-
JIEHHOM O0beMe (B YacCTHOCTH, C YCTaHOBJE-
HHUEM MUHUMAJIBHOTO U (WJIM) MAaKCUMaJIbHOTO
o0beMa UCIOJIb30BaHUS).

[IpumenuTenbHO K MpaBwiaM OyxydeTa B
JUTEepaType OTMEYaeTCsl, YTO COMIACHO MPHIIO-
xeHuto A k MCOO (IFRS) 3 nenosas penyra-
nus (TyIBWIUT) TIPEACTABISIET coO0M Oymyime
SKOHOMHYECKHE BBITOJIbI, BOSHUKAIOIINE B CBSI-
34 C aKTUBaMH, KOTOpbIe HE MOTYT OBITh MUH/U-
BUyallbHO HJIEHTU(UIMPOBAHBI U OTAEIBHO
npusHaHbl. Ceputasice Ha maparpad 51 MCDO
(IFRS) 3, aBTop oTMeuaert, 4To Ha JaTy Mpruoo-
peTeHus OpraHu3aIMsa-TIOKymareas oos3ana: 1)
MPU3HATh B KaU€CTBE aKTHBA JEJIOBYIO peryTa-
U0, TPUOOPETEHHYIO B pe3yJibTaTe 00hearHe-

2 Hopmamuenoe nocmanosnenue Bepxoenoeo cyoa Pecnyonuxu Kazaxcman om 18 oexabps 1992 2. N 6 «O npume-
HeHUu 8 CyO0eOHOU NpakmuKe 3aKOHO0AMeNbCMEa 0 3awume yecmu, OOCMOUHCIBA U 0eL080U Penymayuu Qu3uyeckKux
u ropuouyeckux auyy // Coopuux nocmanosnenuti Ilnenyma Bepxosnozo Cyoa Pecnybonuxu Kaszaxcman (Kasaxckou

CCP), 1997 200, mom 2, cmp. 109.
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HUS NPEANPUATHI; 2) epBOHAYAIBHO OLICHUTH
3Ty JEJOBYIO pElyTaluio 1Mo ce0eCTOMMOCTH.
Taxxe oTMeuaeTcs, 4To T'YIBMIUI MOXET BO3-
HUKHYTh HE TOJBKO B pe3ynbTare mpuodpere-
Hus 100% akTMBOB OpraHu3alyy, HO U B CiIydae
npuoOpeTeHust 0Ju B JIPyroil OpraHu3aiui,
IIPEIOJAramell BO3HUKHOBEHUE 3HAUYNUTENb-
HOTO KOoHTpou [12].

Cy1ecTByeT MHEHHE O TOM, UTO C pa3BU-
THEM TOBAPHO-JEHEKHBIX OTHOLIEHUM Ha Iep-
BbI IJIaH BBILIEN TakXke (aKTOp AEHEKHOM
OLICHKH JI€JIOBOM peIyTalluy B KaYeCTBE aKTHBA
TOTO WJIM MHOro Ou3Heca. JlenoBas pemyrtarus
B YMCJIE UHBIX HEMATEPUAJIBHBIX AKTUBOB CTaJla
¢burypupoBars B OyXrairepckoM yyeTe OpraHu-
3allUi, YTO AAJIO TOJYOK K ONMHUCAHUIO JEJIOBOU
penyTaluu U ¢ 3KOHOMUYECKOW TOUKH 3PEHHUS
[1,c. 18].

Hcxons u3 0coObIX CBOWMCTB JIEIOBOM pe-
IyTallUK, KOTOpas C OAHOW CTOPOHBI OTHECE-
Ha K JIMYHBIM HEMMYILECTBEHHBIM Onaram H
IIpaBaM, HO, C JPYTrOil CTOPOHBI, MOXET IEpe-
JlaBaTbCsl Ul MCIOJIB30BaHUS JIPYIMM JIMIIAM
Ha OCHOBAHMM JI0TOBOpA U HMMEThH JIEHEKHYIO
OLIEHKY, B JIUTepaTrype crajga 00OCHOBBIBATHCS
MO3ULIKs 00 UMYIIECTBEHHOM COZAEP)KaHUU Jie-
noBoil penyranuu. Tak, A.A. TumepxaHoB Ha
OCHOBE ITPOBEJICHHOI'O HAYYHOT'O UCCIIEJOBAHUS
IIPUILEN K BBIBOLY, YTO JEJIOBOM peryTanuen
MOTYT 00JIalaTh TOJBKO IOPUIMYECKUE JIUIIa,
OCYULIECTBIISIIOIINE IPEAIPUHUMATENIBCKYIO Jie-
ATEIBHOCTD, JUIsI KOTOPBIX JIEJI0Basl peryTalus
HOCHUT MMYILECTBEHHBII XapaKTep, MOKET ObITh
OLICHEHA B JICHEKHOM BBIPAKEHUH, SBIISETCS
KOHKYPEHTHBIM IIPEUMYIIECTBOM U HCIOJb3Y-
eTcs B LENAX U3BJICUEHHs MPUObUTH. ABTOpOM
000CHOBaHO, YTO JEJOBasi pemyTalus OpUIu-
YECKOT0 JINLA SIBIISETCS 0OBEKTOM I'PakIaHCKO-
To IIpaBa C UMYILECTBEHHBIM COACPKAHUEM, UTO
OHa HE J0JKHA OTHOCUTBCS K YNCITY HEMAaTepH-
aJbHBIX Onar ¢usuueckux sun. [Ipunumas Bo
BHHUMaHHUE CBOMCTBA JEJIOBOM peIyTaluy I0pH-
JMYECKOrO JINIa, aBTOPOM 000CHOBaHa HE00XO-
JUMOCTb IIPUPaBHUBAHUS JEJII0BOM peIyTaluu
IOPUAMYECKOTO JIMLA K Pe3yJabTaTaM MHTEIUIEK-
TyaJIbHOU J€ATEIbHOCTH [S].

B poccuiickoii ureparype, BMECTE C TEM,
000CHOBaHA MO3MLHUA, YTO H3JIOKEHHBIE OCO-
OEHHOCTH NPAaBOBOIO PEXUMa JEJIOBOU perly-
Tallud HE MEHSIOT €€ IPaBOBYIO MPHUPOLY Kak
HemarepuanbHoro 6mara. Tak, mo muenuto B.B.
KununkapoBa, HU OAMH M3 YKa3aHHBIX JI0BO-
JIOB HE CIOCOOEH 3HAUUTENbHBIM 00pa3oM Io-
Koje0arh OOUIYI0 MO3MIMI0 3aKOHOAATENs O
HEMaTEepUaIbHOCTU JEJIOBONM pENyTaluu, BbI-
paxxeHHOH B cT. 150 'K P®. IIpusnaercs, uro
JIEHCTBUTENIBHO, JI€JI0OBasi PEIyTalus MOXKET
paccMarpuBaTbCs KaKk UMYILECTBO B CMBICIIE €€
IIPUHAJIEKHOCTH KOHKPETHOMY JIMILY, B CMBIC-
Jie 0co000# MPaBOBOil CBA3U, KOTOPAsk BOSHUKAET

MEXJy HeMaTepHalbHbIM Oarom, Heumylie-
CTBEHHBIM IIPaBOM M ero obnaaarenem. /lanHas
CBSI3b TAK)KE MOJICKUT 3aILUTE U B 3TOM CMBIC-
JIe CX0a C MIPABOM COOCTBEHHOCTH, YTO U UMEI
B BHUJy €BpONEHCKHUI CyJ MO IpaBaM 4YellOBeE-
ka. Yro kacaercs yka3zaHHbIX nojoxeHui 'K
P® o goroBopax KOMMEpUYECKON KOHLIECCUHU U
IIPOCTOTO TOBAPHILECTBA, & TAKKE MOJOKECHUU
HOPMATUBHBIX AKTOB, PEryJUPYIOIUX OyXrai-
TEPCKUI ydeT HEMaTepuajbHBIX AKTHUBOB, TO
JTaHHbIE HOPMBI TIO3BOJISIIOT TOBOPUTH 00 OLIEH-
Ke U Iepezade J1eI0BON pemyTalu ¢ OOJbIIoi
noJen ycioBHoctu [1, c. 23].

Hapsiny ¢ mnonsaTHeM «zaenoBasi pemyTa-
LUsD» B JIMTEPATypPe UCIIONIBb3YETCS MIOHATHE «TY-
OB, OTMEYaeTcs, 4YTO NOHATHE «TYABUILD)
O0JIbIIIE OTHOCUTCSI K SKOHOMUYECKOM, Oyxra-
Tepckoil TepMuHosoruu. IlpusHaercs, 4ro 1o
CBOEMY 3HaUEHHIO OHO OJIM3KO K JI€JI0BOM perry-
TalMU U OTPAXkAET, IO CYTH CBOEH, €€ SKOHOMHU-
YECKYH0 CcOCTaBisAomylo. Taxke ormewaercs,
YTO psiJl aBTOPOB AKLIEHTUPYIOT CBOE€ BHUMAaHHE
Ha CYyIIECTBOBAHUU OIIPEIEIEHHBIX PACXOXKIE-
HUI Mexay TpakToBkoil goodwill, mpunsTOii
Ha 3amajie, U TPAKTOBKOH poccuiickoro good-
will, T. e. nenoBoit penyrauuu. K npumepy, no-
MHMO CaMOM J1€JI0BOM penyTaluu Kak TaKOBOU
B CTpaHax oOmiero mpasa B cocraB goodwill
BKJTIOYAIOTCS TaKHe 00BEKTHI, Kak (pakTuueckoe
II0JIOKEHUE KOMIIAaHMM Ha PBIHKE, YCTAaHOBUB-
LIMECS] JEJIOBbIE CBSA3M KOMIIAHMM, CJIOKHBIIA-
sCsl KIIMEHTYpa NPEANPUATHS, UHTEJUIEKT U Je-
JIOBbIE Ka4YeCTBA COTPY/IHUKOB, UX 00pa30BaHuE,
KBaJM(HUKALKSA U CHOCOOHOCTh K OpraHU3aIIH
pabouero mpouecca, OTAEIbHO BBIIEISIOT-
Csl U UCCIeNyloTcsa Tak HasbiBaeMmble goodwill
MecTonojokeHus: OusHeca, goodwill Toapa,
goodwill HaumeHoBanus kommnanuu, goodwill
KOHTpakToB, goodwill, mpoucxonsmuit u3 nu-
neHsuid, u np. B Poccun naentuduxanmm Bcex
BBIILIETIEPEUUCIICHHBIX OOBEKTOB MOKa HE Ipo-
M301LI0, ¥ MO/ T'YIBUJUIOM ITOHUMAIOTCS JIUIIb
B LIEJIOM «IPEUMYILECTBA, KOTOPBIE MOIy4aeT
IIOKYTIAaTENb IPU MOKYIKE YK€ CYIECTBYIOLIEH
U JICUCTBYIOIIEH KOMIIAHUM II0 CPaBHEHUIO C
opranusanuei HoBoil pupme» [1, c. 25].

B Kka3axcTaHCKOHM JIMTEpaType BBICKAa3aHO
MHEHHE O pa3rpaHUYCHUH TaKHMX OOBEKTOB KaK
nenosas penyrauus u ryasuiul. Tak, J1. bparycs
CUMTAET, YTO B paMKax apXanyHOro U BO MHO-
I'OM YIPOIIEHHOI'O HayYHOTrO MOAXOAA I'YABHILI
B Ka3aXCTaHCKOW IUBMJIIMCTUYECKOW TPagULINU
IIOJIHOCTBIO OTOXKAECTBIIAETCA C IEIIOBOM pe-
nytanued. OH yTBEPXKAAET, YTO U B Pa3BUTHIX
CTpaHax, U B Ka3aXCTaHCKOU MpakTHke (Oyxrai-
TEPCKOI'0 y4eTa, OLlEHOYHOU, ayAUTOPCKOM, IKC-
NEPTHON) TMOHSTHE TYABHIUI JAJIeKO BBIXOIUT
(1 Bcerga BBIXOAMIIO - OCOOEGHHO B Pa3BUTHIX
CTpaHax) 3a y3KHe paMKH JeJIOBOM pemyTaruu.
OTO MOHATHE BKJIKOUYAET, HAIPUMED, UCIIOIb3Y-
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€MbIe B KOMMEPIIMH JIeJIOBbIe 0003HaueHUs (B
TOM YHCJIE HE3aPETHUCTPUPOBAHHBIC B KAYECTBE
CPEICTB WHAMBUIYaN3AIMH), KBATU(OUKAITUIO
HE TOJIBKO CaMOW KOMITAaHUH, HO TAKXe €€ y4-
penauTenei u mepcoHasga, MEPCIeKTUBBI TMOJTY-
YEeHMs JIMLEH3HH, He3allaTeHTOBAHHLIE TEXHU-
yeckue pemenus u T.4. [13].

Takum oOpa3om, KpaTKuid 0030p UCTOUHU-
KOB TIOKa3bIBAET, YTO BOIIPOCHI O TIOHSITUU U CO-
JIep>KaHUH JISJIOBOM peryTanuu, ee CyObheKTax,
MPaBOBOM MPHUPOJIE, COOTHOIIEHUU C JPYTUMH
mpaBaMy U OJaramMu B HACTOSIIEE BpEeMsl SIBJISI-
IOTCSI TUCKYCCHOHHBIMHU, YTO HE CIIOCOOCTBYET
OTIPEICTICHHOCTH TMPABOBOTO PEXKHMMa paccma-
TpUBaeMoOro Oyara W CIIOCOOOB €ro 3alluThI.
Mexny TeMm, TIOHSTHE, COACp’KaHHE M TPaBO-
Basg TpHUpoAa OObEKTa CYOBEKTHBHOTO Tpak-
JTAHCKOTO TIpaBa OMpeIesieT CIOCOObI 3alUThI
HapyImeHHOTo mpaBa. UMEHHO comranbHO-IKO-
HOMHYECKas MPHUpPOAa HEeMaTepHaIbHBIX Onar
OTIpEIETISIET BCE COACPIKAHUE U CTPYKTYPYy HH-
CTUTYyTa, HAYUHAS OT OTPEIACIICHUSI BO3MOYKHBIX
cyOBEKTOB MpaBa M 10 (HOPMUPOBAHUS HAJIC-
xammx Gopm u cioco6oB 3amuTh [1, c. 18].

Jnst 3amuThl J€JI0BOM penyTalul MOTYT
MPUMEHATBCST  CIOCOOBI  3aIUTHI, TPETyCMO-
TPEHHBbIE KaK B OOIIMX, TaK U B CIEIHAIBHBIX
nojiokeHusix. OOIIue MOJIOKEHUSI O 3allUuTe
rpakJaaHCKUX npaB coaepxkarbes B ¢T. 9 'K PK,
CHELUANIbHBIE TOJ0KEHHUS O 3alllUTE IEJIOBOM
penyTtanuu - B ctatbsix 141,143 'K PK.

Cornacuo 1. 1 ct. 141 T'K PK dusudeckoe
JIUII0, JIMYHBIE HEMMYIIIECTBEHHBIC TIpaBa KOTO-
pOTO HApYIIEHBI, TOMUMO MEp, MPEAYyCMOTPEH-
HBIX cTraTtbedl 9 Hacrtosmero Komexca, mmeer
MpaBO Ha BO3MEIIEHHUE MOPAJIBHOTO Bpeaa To
npaBwiaMm Hactosmero Konekca. M3noxxeHHbIe
[MOJIOYKEHUSI OTHOCATCS K 3aIlUTE JIMYHBIX HEU-
MYIICCTBEHHBIX MPaB (PU3NUECKOTO JINIIA.

BmMecTte ¢ TeM HEOOXOIUMO OTMETHTB, YTO
He Bce nepeunciernsie B cT. 9 'K PK croco6wr
MOTYT OBITh IPUMEHEHBI JJISI 3aIIUTHI JIETTOBOU
penyTtanuu. HempuMEeHUMBIMH SIBIISIFOTCS, Ha-
puMep, TaKue MeEPhl KaK MPUCYKICHHUE K HC-
MTOJIHCHHUIO OOSI3aHHOCTU B HAType, B3BICKAaHHE
HeycToukH [3, c. 19].

[Ipumenenue psga CrocoOOB 3amIUTHI K
JIEJIOBOM pernyTaIuu SIBIISIETCS CIOPHBIM HIIH
OTpaHWYEHHBIM. B nuTeparype BbICKa3bIBAJICS
B3IVISII O IPUMEHEHUSI K 3alllUTe JEIOBOU pe-
MyTallid B PEIKUX CIIy4asX TaKOM Mephl Kak
NPUMEHEHHUE TOCIEACTBUA HEICHCTBUTENb-
HOCTH HHUYTOXKHOU caesiku. OO0CHOBBIBAETCS,
YTO TaKOH CII0OCOO MOXKET OBLITH HCITOJIL30BaH
MIPU IPU3HAHUN HEJIEHCTBUTEILHBIMHU MTOTBITOK
TOTO WJIM MHOTO POja OTYYKJICHHS HEeMaTepu-
aJbHBIX OJlar, orpaHWYeHUs TpaB (WKW OTKa3a
OT HMX) | T.JI. TIOJT BUJIOM J1I0TOBOPOB |3, c. 20].

OpHako TMpUMEHEHHWE ISl 3allUThl JeJIO-
BOH peIyTaliuy TaKoTO CIoco0a Kak MpU3HAHNE

%‘ AzamammulK HcaHe azamammeolk ic Heyp2izy KyKvlevl

OCIIOPUMOM CIIETKH HENCHUCTBUTEIHHON U MPHU-
MEHEHHE MOCJIEICTBUNA HEIEUCTBUTEILHOCTH
caenku He OeccropHo. Tak, O.A. Kynuym He
MPU3HAET B KauecTBe crocola 3aluThl Jelo-
BOW penmyTanuu AaHHyro Mmepy [3, c. 20]. E.JL
Hemsromnna u H.H. IlapsiruHa cuurtaror 3Ty
MO3UIUIO CIIOPHON U O0OOCHOBBIBAIOT BO3MOXK-
HOCTh MIPUMEHEHHUS TaKoro criocola Jisl 3alu-
Thl JI€JIOBOM penyTanuu. B kauectBe mpumepa
OHU TIPUBOIAT CHUTYallMI0, KOTJAA CIeNKa, CO-
BepIlIeHHAasl CyObEKTOM MpeANpPUHUMATEILCTBA,
MIOPOYUT JIEJIOBYIO PEIyTaIllIo MOCIEIHEro (3a-
KyIIKa ChIPbsi HU3KOTO KauyecTBa JJIsl MOCIeny-
IOILEro MPOU3BOJICTBA TOBAPOB, COTPYAHUYE-
CTBO C KOHTpAareHTaMu, 3alsiTHaBIIUMHU CBOIO
JICTIOBYIO pernyTaIuio), HO Oblja COBEpIICHA
MO BIMSTHUEM 3a0ITyKIeHHs, 0OMaHa, yrpo3bl,
SIBUJIACh KaOaJIbHOW WIJIM MPOCTO HApyIIaeT Tpe-
OOBaHMS 3aKOHA B CUJTy OOHOBJIEHHOTO HOpMa-
THUBHBIM MPaBOBBIM akToM OT 7 Mast 2013 1. Ne
100-®3 0. 1 ct. 168 I'K P®. ABTOpHI CUMTAIOT,
YTO OCIOpHUMAas CAENIKa MOXET ObITh MpPU3HAHA
HEJICHCTBUTEILHOM B 3aIIUTY YbEU-THO0 JIeI0-
BO peryTaluu co BCEMHU BBITEKAIOIUMU OTCIO-
Jia ocneacTeusiMu [ 14, c. 64].

CHopHBIM B IUTEpAType MPU3HAETCS TAKKE
MIPUMEHEHHE JJIs 3alIUThl JI€J0BON peryTaliu
TaKHX CIOCOOOB Kak MpU3HaHKE MpaBa, BOCCTa-
HOBJIGHHE TOJIOKEHHUS, CYIIECTBOBABILIEIrO [0
HapylIeHUd MpaBa, MpeceueHne IeUCTBUM, CO3-
JAIOMIMX YIrpo3y HApYIIEHUS MpaBa.

I[To mMuenuto O.A. Kynuyiia, npusHaHue
IpaBa HE MOXET HHU INpPHU KaKuX 0OCTOATENb-
CTBaxX MPUMEHSTHCS ISl 3alIUTHl JIEJI0BOM pe-
nytauuu [3, c. 20]. C takoil mo3uimen He co-
macusl E.JI. Hessrommna u H.H. Ilapeiruna,
KOTOpbIE YTBEPXkAAIOT, YTO €CIU HaJudue y
CyObeKTa TpakJaHCKHUX MPaBOOTHONICHUN Ta-
KOT0 HeMaTepHaJbHOTOo Ojara, Kak JeyoBas pe-
My Talusi, Ipeanoaraercs, To ee BECOMOCTh H,
3HAYUT, CTOMMOCTb OLIEHUBAIOTCS B Cyle MpH
PaccMOTPEHHH COOTBETCTBYIOIINX TPEOOBAaHUH.
B3pickaB B monb3y UCTIA YOBITKU B ONpeieieH-
HOM pa3Mepe, Cyl, HaJo MoJjlarath, TeM CaMbIM
MIPU3HAET U €ro MPaBO Ha JEJIOBYIO PEMyTalUIo
B TOM WJIM UHOM COCTOSIHUH [ 14, c. 64].

Ha nam B3misin, npu B3bICKAaHUM YOBITKOB
MpU3HAHUE JIeJIOBOM penmyTaluu He SBISIeTCS
CaMOCTOSITENIbHBIM CIIOCOOOM 3amuThl. OTHAKO
MPUMEHEHHE TE€X WIM HHBIX CIOCOOOB 3alllu-
Thl OOYCJaBIIMBAETCS HAJU4YMEM, COJEp)KaHU-
€M U MPUHAIIEKHOCTBIO JIEJOBOM penyTanuu
ornpeseneHHOMY cyObekTy. Henmb3s 3ammrtuth
JIEJIOBYIO PEIyTallio, KOTOPOil HEeT, HanpuMep,
€CJIM JIMIIO He 3aHMMAaeTCs U He 3aHUMaJIOCh Ka-
KON-T00 TPO(heCCHOHATBEHON JeATEeTbHOCTHIO
WIM €CIIM PaclpoCTpaHEHUEM CBEIEHUH JIUIO
OTpHIAET HAIMYHUE JIIOBOM peryTaliu B OIpe-
JeNieHHOU cdepe aesTeNbHOCTH. B cimyuae cro-
pa 0 HAIMYUH, COACPHKAHUH U IPUHAICKHOCTH
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I'pasicoanckoe u zparxcoancko-npoyeccyaivHoe npaso %«,

JIEJIOBOM pernyTaluy, ojaraeM, 4ro npuMeHe-
HHUE TAaKoro croco0a 3alluThl KaK IPU3HAHUE 3a
OTpeJIeIeHHbIM CYOBEKTOM JIeNIOBOI pemyTa-
MU HEOOXOINMO.

B poccuiickoii nureparype OTMedaercs,
YTO TJIABHBIM YCJIOBHMEM HACTYIUIEHHSI OTBET-
CTBEHHOCTH 3a au(damanuio sBIseTcs J0Ka-
3aHHOCTb MIOPOYAIIETO XapaKkTepa HHPpOpMaIIH
u (akTa ee pacnpoCTpaHEHHUs, TAKKe JOIKEH
ObITh ycTaHOBJIEH (hakT cPOpMUPOBAHHOH Je-
JIOBOM pemnyTaluy UCTLA U YTparbl AOBEPHUS K
€ro pernyTaluy, CIeACTBUEM Yero MOXKeET OBbITh
COKpAILEHUE YUCIIa KJIMEHTOB M yTpaTa KOHKY-
peHTocnocobHocTH [15, c. 118].

CnopHOCTh IPUMEHEHHS B KayeCTBE CIIO-
coba 3aIuThl JENOBOM pemyTalmuu BOCCTa-
HOBJICHUS TOJIOKEHUS, CYIIECTBOBABIIETO [0
HapylIeHHUs IpaBa, U IPECEUEHUs IECHCTBUIA,
HapylIAOIKX MPAaBO WM CO3JAIOLIUX yIpo3y
€ro HapyLIEHUs, B INTEPATYPE apryMEHTUPYET-
Csl TE€M, 4TO MOJHOLIEHHOE BOCCTaHOBJICHUE Ha-
PYLIEHHBIX JINYHBIX HEMMYLIECTBEHHBIX TIPaB B
OOJIBIIIMHCTBE CIIy4yaeB BPsiA JIM BO3MOXHO. Of1-
HAKO C OIPEIEICHHON O0JIEd YCIOBHOCTU BCE
K€ TMIPU3HAETCS IPABO ONPOBEPKEHUS HEJOCTO-
BEPHBIX CBEJICHUI U NIPAaBO HA OTBET B KAUECTBE
BOCCTAHOBJIEHUS IOJIOKEHUS, KOTOPOE Cylle-
CTBOBAJIO J10 HapylIeHus npasa [3, c. 20].

[Tonaraem, 4TO M3/I0KEHHBIE aPTYMEHTHI B
OonplIell Mepe OTHOCSATCS K pe3yibTary NpH-
MEHEHUS TAKOW MEphl KaK BOCCTAHOBJIEHUE I10-
JIOKEHMS], CyIIECTBOBABIIETO /10 HapylleHus. B
JUTEpaType CIpaBeJIuBO 000CHOBAHO, UTO HET
IIPUYUH OTPULIATh, YTO BOCCTAHOBJIEHHUE CyIIeE-
CTBOBABILIETO J0 HapylIEHHUs COCTOSHUS HEMa-
TEpUaTBbHOTO OJlara MOXeT OBITh M YaCTUYHBIM.
ITpusHaeTcs, 4yTo, IpeXk e BCETO B JAHHOM CITy-
yae Ba)KHA HAILEJIECHHOCTb HA JIOCTH)KEHUE W3-
BECTHOTO pe3ynbrara [14, c. 64].

[ToMuMoO cmoco6OB 3amIUTHL, MPEAYyCMO-
TPEHHBIX OOIIMMHU IMOJIOKEHUSIMHU, MOTYT HpHU-
MEHSTbCS CIOCOOBI, KOTOPbIE MPEAYCMOTPEHBI
CHEUAIBHBIMU MTOJIOKEHUSAMH O 3aILUTE AEII0-
BOH penyrauuu. VX Ha3bIBalOT CHENMAIBHBIMU
crocobaMu U K HUM B JIUTEpPAaType OTHOCST:
ONPOBEPKEHNE HECOOTBETCTBYIOLINX JEHCTBU-
TEIBHOCTH IOPOYALIUX YECTh, IOCTOUHCTBO
U JIeJIOBYIO PEIyTallli0 CBEIEHUH; OMyOIHKO-
BaHHE OTBETAa B CPEJCTBAX MaccOBOW HHQOp-
Mmaruu (nanee CMU), roe Obutm pacmpocTpa-
HEHbl COOTBETCTBYIOLIME CBEICHUS; YIaJCHHE
nopoyamieil uHpopmaruu B cetu MHTEepHeT 1
COOTBETCTBYIOIIEE OINPOBEPIKEHHE CIOCOOOM,
00eCreynBaOIUM JOBEICHUE OINPOBEPIKEHHS
JI0 Tmonb3oBareneil cetu VHTepHeT; ynaneHue
nopoyariei nHpopMaIuy, a TaKKe MpeceueHne
WJIM 3allpellleHne JABHENIIIET0 €€ pacupocTpa-
HEHMS; BO3MEILICHHE NPUYMHEHHBIX YOBITKOB
[16, c. 184].

Bwmecte ¢ TeM, MBI nosaraem, 4To IO CBO-

eil mpupojie yka3zaHHbIe CIIOCOOBI COOTBETCTBY-
0T 00mMM crocobaMm, OJHAKO, MpU 3allluTe
JIeIOBOM pemyTaly OHH MOTYT INPHOOpPECTH
cnenuduKy, OOyCIOBICHHYIO OCOOCHHOCTSIMU
oObekTa 3ammThl. Hampumep, ornpoBep:keHHe
CBE/ICHUH, NMOpOYAIMX JAEJOBYIO PEMyTaluIo,
10 CBOEH MPUPOJIE OTHOCUTCA K TAKOMY CIIOCO-
Oy KaK BOCCTaHOBJICHHE ITOJIOXKEHUS, CYIIECTBO-
BaBIIETO 710 HapymeHus mnpasa. CrienuanbHble
Mepbl 0 3allUTE JEJIOBOW pernyTaluy MOTYT
MOJMaaaTh U MOJ TakoW Crocod Kak mpeceue-
HUE JAeWCTBUI, HApYIIAIOIIUX MPaBO WU CO3/1a-
IOLUX YIpO3y €ro HapyLIeHMsI, HAPUMEp, U3b-
ATHUE U YHUUTOXKEHUE TUpPaXKa NepUOJHUUECKOrO
U3/IaHUs, KOTOPBIA HE OBbUT pacHpOCTpaHEH U
coZiepaJl IMOpPOYAlIy0 IEJIOBYIO PEIyTaLUI0
JM1a HHPOPMALHIO.

B cr. 143 I'K PK nns 3amursl z1e10BoM
penyTanuy NpeayCMOTPEHbl TaKue Mepbl, Kak
OIIPOBEPKEHHUE CBEJCHUM, MOpOYAIIMX JAEI0-
BYIO pEMyTallfio, BO3MEIEHNE YObITKOB U MO-
pasibHOTO Bpea (s GU3NUECKUX JIUILL).

B03MOXHOCTh NPUMEHEHUs Ul 3allUThI
JIeIOBOM penyTaluy YKa3aHHBIX Mep 3allHUThI
HE BBI3BIBAET CHOpBlL. Takue Mepsl IpesycMo-
TPEHBl 3aKOHOJATEILHO U TEOPETUYECKUE M
MIPAKTUYECKHE BOMPOCHI MOTYT OBITh CBSI3aHBI
C PEeXHMOM TPUMEHEHHUEM YKa3aHHBIX MEp U
oIpeJesieHNeM CyOBEKTOB MpaBa, K KOTOPBIM
Mepa MOXeT ObITh IpUMEeHeHa. BmecTe ¢ Tem,
Kak 00OCHOBAaHO paHee, JJIS 3alIUThI JEJIO0BOM
penyTanuy MOTYT IPUMEHATHCS U UHBIE CIIOCO-
ObI 3amMTHI, IpexycMoTperHsle B ¢T. 9 'K PK.
[lepedenp Takux cocoOOB HE SIBIISETCS HCUep-
MBIBAIOLINM U 3aKOHOJATEIbHBIMU aKTaMH MO-
T'YT OBITh IPEAYCMOTPEHBI U UHBIE CIIOCOOBI.

Heo6xonmumMo OTMETHUTH, YTO NPHUMEHEHHUE
HEKOTOPBIX CHOCOOOB JJIsl 3allUTHl JEJIOBOM
peryTanuyu MOXeT ObITh 3aKOHOJIATEIbHO Orpa-
HudeHo. Tak, B PK moaxos 3akoHOaTenbCTBa K
PETyJIMPOBAHUIO BOIIPOCA O BO3MELIEHUH IOpH-
JMYECKOMY JIMIy MOPaJIbHOTO Bpea PETEPIIEN
n3MeHeHus1. CoracHO IEHCTBYIOIIEH pENaKIK
. 6 ct. 143 I'K PK rpaxnanuH, B OTHOLIEHUH
KOTOPOTO PACIpPOCTPAHEHBl CBEIEHUS, IOPO-
yalue ero 4ecTb, JOCTOMHCTBO WM JEJIOBYIO
penyTanuio, BIpaBe HapsLy C ONPOBEPKEHUEM
TaKUX CBEICHUH TpeboBaTh BO3MELICHUS YOBIT-
KOB M MOpPAJbHOTO Bpena, MPUUYMHEHHBIX WX
pacnpoctpaneHueM. llpegycMorpeHo Takike,
YTO WM3JI0KEHHBIE IIPaBWJIa O 3alLUTE JEJI0BOU
penyTalnuy rpaxkJIaHMHa COOTBETCTBEHHO MpPHU-
MEHSIOTCA K 3allUTe JI€JI0BON peMyTaluu I0pu-
JIMYECKOTO JINIA, 32 UCKIIIOUEHUEM TPeOOBaHHUS
0 BO3MEUICHMH MopajbHOro Bpena. K 3ammwre
JIEJIOBOM pelyTaluy I0pUANYECKOTO JINLA MIPH-
MEHSIOTCS MTPaBHia O BO3MEIIEHUH YOBITKOB B
MOpsAJIKE, YCTAaHOBJIEHHOM HactosmuM Kopek-
coM. Hopma o0 HenomycTUMOCTH B3BICKAaHUS B
I10JIb3Y FOPUAMYECKOTO JINIIa MOPAJIbHOTO Bpesia
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onuta BBeaeHa B 'K PK 3akonom PK ot 6 des-
panst 2009 . Ne 123-IV.

Takum 00pa3om, B CBSI3U C U3MEHEHUSIMU
3akoHogatenbcTBa PK MopanbHbIl Bpea Bo3Me-
nraercs Tonbko pusndeckum aunam. K 3ammre
JIEJIOBOM peryTauy I0pUANYECKOro JIla Mpu-
MEHSIIOTCSl TpaBujia O BO3MEILEHUU YOBITKOB
[17,c. 627].

CrnenyeT OTMETHUTB, UTO BOIIPOC O BO3MeEIIIE-
HUHU IOPUIUYECKOMY JIMIY MOpaJbHOTO Bpena
ABJISIETCS. OTHUM U3 HanOoJiee TUCKYTHPYEMbIX
B JuTeparype. B kauecTBe albTepHAaTHBBI MO-
paibHOMY Bpefdy, KOTOPBI MOXKET BO3MEIIATh-
csl GU3NYECKOMY JIUILY, HEKOTOPHIMU aBTOPAMHU
000CHOBBIBAETCSI BO3MEILIEHUE IOPUITIECKOMY
JUIy HEMAaTepUaIbHOTO WM PEIyTalMOHHOTO
Bpena [11; 14, c. 65; 18, c. 105]. Penyranuon-
HBII BpeJ MPHU 3TOM OmNpeaensercs Kak HeOna-
TONPUSITHBIE TIOCJEICTBUS HEeMaTepHalbHOTO
XapakTepa, KOTOpble HE MOAJAIOTCS TOYHOMY
UCUWCJICHHIO, SIBISIOTCS OTPHUILATEIbHBIMU U
CYILIECTBEHHBIMU /Il IOPUIMYECKOTO JIMIA, a
TaK)Ke MPUBEJH WM MOTYT MIPUBECTU K BO3SHUK-
HOBEHHUIO YOBITKOB, TPEICTABISIONINX COOOM
MarepualibHOE BhIpakeHHUe Bpeaa [3, ¢. 27].

B nwureparype oObsicHsieTcs, 4TO B pOC-
CUIiCKOM 000pOTe MOHATHE «HEeMaTepuabHbIE
yOBITKMY BOIIIO B HETo rocjie npuHsaTus Espo-
nerckuM cyfaoM mo mnpasam denoBeka (ECITY)
6 anpens 2000 r. IlocraHoBieHus mo ey
«Komnanust Komunrepcon C.A. npotus [lopty-
ramun», B kotopom ECITY o60ocHOBam BO3MOXK-
HOCTb MPUCYKJIEHUSI KOMMEPUYECKON KOMIaHUU
KOMIIGHCAIlUU 3a HeMaTepuajbHble YOBITKH,
KOTOpBhIE€ MOTYT BKJIIOYaTh BHJbI TPeOOBaHMIA,
SIBJIFOIIIMECS. B OOJIBIIIEN WM MEHBIIEH CTele-
HU «OOBEKTUBHBIMU» WIH «CYyObEKTHUBHBIMI.
Cpenu HUX NMPUHUMAIOTCS BO BHUMAaHUE peIy-
Talusl KOMIIAHUH, HEONPEEIIEHHOCTh B IJIaHU-
pOBaHMM pEIICHUH, TPENATCTBUS B yIpaBlie-
HUU KOMIaHUEH (1Sl KOTOPBIX HE CYIIEeCTBYET
4€TKOTO METO/a MOACYETA) M, HAKOHEI, XOTS U
B MCHBIIICH CTENEeHU, OECTIOKOWCTBO M HEYI00-
CTBa, IPUYUHEHHBIE YIEHAM PYKOBOJICTBA KOM-
nanuu [18, c. 105].

Bwmecte ¢ TeM 000CHOBBIBAaETCS, UTO B 1aH-
HOM cJlyyae KOPPEKTHBIM OyaeT MMEHHO Tep-
MUH «HEMaTepUabHbBIN Bpey, MOCKOIbKY YIIO-
tpebnennoe ECITY nonsitue «HemMarepuaibHbIe
yOBITKUY OIpene’aeHHO Helb3s CUUTATh yaay-
HBIM, TI0 KpailHel Mepe, Il POCCHUIMCKOUN mpa-
BOBOHM TpaJUIlNU, B KOTOPOH YOBITKH HCKIIIO-
YUTEJIbHO MaTepHalIbHbI U MPEANONaraoT 0o
MOHECEHHbIE WM OyIyIIre pacxobl, 100 He-
MOJTyYeHHbIE BCIIEACTBIE HAPYILIEHHUS TpaBa J10-
xofpl. [Tpu3zHaeTcs mpu 3TOM, 4YTO MOPAJIbHBIN
Bpell, HaHEeCEHHBIN T'pa)<IaHUHY, HE PaBHO3HA-
YeH HeMaTepualbHOMY Bpely, HaHECEHHOMY
IOPUIMYECKOMY JIMITY, CMBICIOBOE HAIOJIHEHHE
3TUX Kareropuil paznuuHo. Mcxons w3 nBoi-
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CTBEHHOM TMPHUPOIBI TOCIEACTBUI yMaleHUs
JICJIOBOI peryTanuu IOpUANYECKUX JIUI, CTa-
BUTCS BOTIPOC O HEOOXOTUMOCTH CaHKLIMOHHUPO-
BaHUSl 3aKOHOJATENIEM MPUYMHEHUS HopHUInde-
CKOMY JIMITy KaK MaTepuaabHOro (YOBITKH), TaK
¥ HEeMaTepHuaJbHOTO Bpena U 000CHOBBIBAETCS,
YTO KOMIIEHCAIUs He JI0JKHA 3aMEHSITh CO0Oi
yOBITKH 1 HaoOopoT [18, c. 105].

B nuteparype ormeuaercs, uto B P® nog-
X0/l apOUTPaXKHBIX CY/IOB K pACCMOTPEHUIO JIEI
JAHHOW KaTeropuu IMpeTepres 3HaYUTeNbHbIe
W3MEHEHMS O BIUIHUEM NpakTuku EBpormneii-
ckoro Cynma mo mpaBaM 4esioBeka. KoHCTHTY-
unoHHbld Cyn P®, 4yacTUYHO TNpHU3HAB TaKylo
no3zunuio ECITY no Bonpocy koMneHcauu Mo-
paNbHOTO Bpea IOPUANYECKUM JHUIaM, B CBOEM
Omnpenenenun ot 4 aexadbpst 2003 . Ne 508-O
3asBWJI O HE 3allpellleHHOM 3aKOHOM BO3MOXK-
HOCTH IOPUAMYECKHMX JIUI[ B JeNlaX O 3alluTe
JIEJIOBOM penyTalnuu MpeabsIBiIsaTh TPeOOBaHUS
0 KOMITEHCAIIUU YOBITKOB, B TOM YHCJIE HEUMY-
[IECTBEHHOTO XapaKkTepa, OAHAKO TaKOW MpUuYH-
HEHHBI HeMaTepHualbHbIA BpEI HE OTOXKIIECT-
BJISIETCSI C MOPAJIbHBIM BPEIOM, MPUUUHEHHBIM
rpaxaanuHy. B ynoBneTBopeHun TpeOGoBaHUS
0 BO3MEUICHHH YOBITKOB HE MOXKET OBbITh OTKa-
3aHO TOJIbKO Ha TOM OCHOBaHUH, YTO UX TOY-
HBIH pa3Mep HEBO3MOXHO YCTaHOBUTH. Pazmep
MOJUIeKAIINX BO3MEIICHUIO YOBITKOB B TaKOM
clly4ae OIpe/elseTcs CyI0M C y4eTOM Bcex 00-
cTosATeNnbCTB Aena. Cyn UCXOOUT U3 MPUHIIUIIOB
CIIPaBEIJIMBOCTH, copa3MepHOCTH [16, c. 118].

[TpoTUBHUKH BO3MELIECHUS IOPUANYECKOMY
JUIy HEMaTepHalbHOTO Bpela TaKKe MpUBO-
JAT psifi aprTyMEHTOB B MOATBEP)KICHHUE CBOEH
no3uuu. Tak, mpuU3HAeTCs, 4TO HENb3sl KOM-
MEHCUPOBaTh HU MOPAJIbHBIA Bped, HU WHOU
HEMMYIIIECTBCHHBIN (pEeTMyTalMOHHbBIN) Bpen,
MOCKOJIbKY OH BBIpakKaeTcs B YObITKaX, MPUYH-
HEHHBIX YMaJIEHUEM JICJIOBOM peryTalu 10pH-
JUYECKOTr0 JIMIA, W, COOTBETCTBEHHO, HUMEET
YETKOE MMYIIECTBEHHOE BbIpaxkeHue [3, c. 29;
19].

AHanu3 TpoOJIEeMHBIX BOIPOCOB 3aLTUTHI
JIETIOBOM pemnyTaluy TMOKa3bIBAET, YTO B ATOU
chepe CyHIECTBYIOT psI TEOPETUUYECKUX H
npakTuyeckux mpoosem [2, c¢. 171]. B 'K PK
OTCYTCTBYET ONpEIEIICHUE MOHATUS IeJIOBOM
penyTanuu. J[aHHBINA TTpo0OET BOCIIOIHEH pa3b-
SCHEHUsIMU BepXoBHOro cyaa B HOPMAaTUBHOM
nocranoBieHuu. [Ipupoaa aenoBoit penyranuu
SBJISIETCS JTOCTAaTOYHO CHOPHOM M Takue o00-
HIeTpU3HAHHbIE MPU3HAKH JINYHBIX HEUMYIIe-
CTBEHHBIX NPaB KaK HEOTUYXJAAEMOCTh, BHED-
KOHOMHMYECKOE COfepaHHe HE XapaKTepHbI B
MOJTHOM Mepe JenoBoi penyTtanuu. CrnopHbIM
SIBJISICTCSl TIPUMEHEHHE psijia OOIIUX CIIOCOOOB
JUISL 3aIIMTHI AeI0BoM penmyTtamuu. Kazaxcran-
CKO€ TPaBO 3alpelaeT BO3MEUIeHHE I0pHUInye-
CKOMY JIMILy MOPaJIbHOTO Bpe/ia BCIIEICTBUE Ha-
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pyuieHu:A €ro HGHOBOﬁ penyTanuu. B kauectBe
AJIBTCPHATUBbLI BOSMCIHICHHA MOPAJIbHOT'O BPpCa
pAA YUCHBIX 00OCHOBBIBAIOT HCO6XO,Z[I/IMOCTB
BO3MCHICHUSA HOPUINYCCKOMY JIMLY HEMATCpU-
AJIBHOI'O WUJIK PCIIYTALIMOHHOI'O BpEaa.

HATUSL U TIPUPOJBI JIEIOBOM peryTaluu UCXo-
I U3 CYHIIECTBYIOLIUX peaslui, OINpeerIeHUs
0COOCHHOCTEH M MecTa JIeJIOBOM permyTaluu B
cUCTeMe OOBEKTOB IpaKJaHCKUX TpaB U (op-
MHUPOBaHHUsS CIIOCOOOB 3aIIUTHI, KOTOPbIE COOT-

Bce a0 CBUIACTCIILCTBYCT O H606XO,I[I/IMO— BETCTBYIOT IpUPOAC TAKOT'O Onara.
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VIIK 346.2

O HOHATHUAX KOPIIOPATUBHOI'O YIIPABJIEHU S
N KOPIIOPATUBHOMU CTPYKTYPbI
B ITPABE PECIIYBJIMKU KA3AXCTAH

Kaparycos ®apxan CepreeBu4

Tnasmwitl HayuHbll COMPYOHUK HAYYHO-UCCTE008AMENbCKO20 UHCIMUMYMA
yacmnoeo npasa Kacnuiickozo obujecmaennozo ynugepcumema

O0OKMOp 10pududeckux Hayx, npogeccop, e. Aimamul, Pecnybnuxa Kazaxcman

Knroueswie cnosa: ynpasnenue, Kopnopayus, KOpnopamueusiii, KOpnopamusgHoe npaso, mosa-
puwecmeo, akyuorHeproe obuiecmso, KOOnepamus, KOpnopamusHas Cmpykmypa.

Annomayun. B nacmosweti cmamve 00CY’HcOaiomes 80NPOChl, C8A3AHHbBIE C COOEPI’CAHUEM
MAKUX CUCIMEMHBIX NOHAMUL KAK KOPNOPAMUBHOE 3AKOHOOAMENbCME0 U KOPROPAMUBHOE NPAEBO.

B pamkax uccneoosanus cucmemuvl KOpnopamueHvlx OMHOUEHULL pACCMampusaemcs cneyugu-
KA 0esimesibHOCMU MAKUX Op2aHUu3ayUOHHO-NPABOBLIX (POpM KaK 20Cy0apCmeeHHoe npeonpusmue,
mogapuujecmed ¢ 02paHuyeHHoU 1 OONOIHUMENbHOU OMEemCmMEeHHOCMbIO, NPOU3800CMBEHHbI
Koonepamus u ux mecmo 6 cucmeme npaea kax Pecnybnuxu Kazaxcman, max u 6 uHOCmMpanHuix
npasonopsokax. B smoii ceszu makaice obcyscoaemces HeobXo0uMoCmy KAIOUEHUS 1e2aNbHOU Oe-
Gunuyuu nonsmus «xopnopayus» 6 I paxcoanckuii kooekc PK.

B cmamve packpvleaemcs cymv KOHYyenyuu KOpnopamugHo20 ynpasieHus KaKk 0CHOB0N0NA2al0-
uje2o NoHAMUS KOPROPAmMuUEHO20 NPAsd, e2o JiecdlibHoe onpedenenue, Yelb U Kioueable J1eMeHMmbl.
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OmoenvHulll akyenm 0enaemcs Ha 00CyHcoenue 00H020 U3 OCHOBHBIX KOMNOHEHMO8 CUCTeMbl
KOPNoOpamueHo20 YNpasieHus — KOPRopamueHol CMpYKnypbvl, 60NPOCO8 ee CO30aHUs, YHKYUo-
HUPOBAHUSL U 3AKOHO0AmMeNbHO20 pe2yiuposanust. [loouepkusaemcs 3a8Ucumocmes 3(ﬁgbei<muenozo
KOPROPAMUGHO20 YNPABILeHUs Om Haonexcawum oopazom GyHKyuonupyroujel KopnopamusHou
CMPYKMypol, YCMAHOBIEHHOU C YYemoM MeNCOYHAPOOHbIX CMAHOAPMO8 NnepedoBoll NpaKmuKu
KOPNopamueHo20 YnpasieHus.

B yenax ananuza u npumenenus mexcoOyHapooHo2o onvlma 00CYHCOAIOMCsL Kadesvle Noao-
arcenus [punyunos kopnopamusnoeo ynpasienuss OOCP, npedycmompennvie umu 08yXyposHeabvle
U 0OHOYPOBHEBbIE MOOENU KOPNOPAMUBHOU CMPYKMYPbl 8 KOMNAHUAX PA3TUYHBIX FOPUCOUKYUILL,
paccmampusaemcs NPaKmuKka NpUMeHeHuUsl YKa3auuvlx eviie IIpunyunos na npumepe omoenbHvix
eBPONeNicKUX CMpaH.

B omnowenuu kazaxcmanckozo npasa 6 cmamve makice 00CyHcoaemcs HacyuHas Heooxoou-
MOCMb CYUWeCMBEHHO20 COBEPULEHCMBOBAHUSL U MOOEPHUIAYUU KOPNOPAMUBHO20 3AKOHOOAMEb-
cmea Pecnyonuxku Kasaxcman ¢ gpopmuposaruem nociedosamenbHol npasosoll 0CHOBbL OJisl KOp-
nOpamuHO20 YNPAGLEeHUs C YUemoM CNeYuhuKkyu YHUMAPHBLIX KOMMEPUECKUX U HEeKOMMePUeCKUX
Op2aHu3ayull.

KA3AKCTAH PECITIYBJIMKACBIHBIH KYKbITF'bIHIAT'BI
KOPIIOPATUBTIK BACKAPY ’KOHE KOPIIOPATUBTIK
K¥YPbUIBIM ¥I'BIMJIAPDBI TYPAJIbI

Kaparycos ®apxan CepreeBu4

Kacnuii koeamowix yHugepcumeminiy scexe KyKblK 3epmme) UHCMUNYmulHblY
bac mamamwl, 3aH LUILIMOAPLIHBIY OOKMOPbL, NPOpeccop;

Anmamul K., Kasakcman Pecnyonuxacul

Tyitin co30ep: backapy, Kopnopayus, KOpnopamusmix, KOpnopamusmix KyKuvlx, cepikmecmix,
AKYUOHEPIIK KOAM, KOONepamue, KOpnopamuemik KypblibiM.

Annomayus. Ocvl 6anma KOpnopamusmix 3aHHAMA HCIHE KOPNOPAMUSBMIK KYKbIK CUAKNbL
JACYUENIK Y2LIMOAPObIY MAMYHBIHA OAUIAHBLICIbL MACeNelep MATKbLIAHAODL.

Kopnopamuemix xamwinacmap oacytiecin 3zepmmey uieybepinoe memieKkemmix KaCinopbviH,
Jrcayankepuiniei uwekmeyni Jdcane KoCbIMula dcayankepuiniei oap cepikmecmixmep, oHOIpiCMIK
KoOnepamus Cuskmuol YUbIMObIK-KYKbIKIMbIK HbICAHOAP KbI3MEeMIiHiH epeKuienici dHcaHe 0napobly
Kaszaxcman Pecnyonuxacwinwiy KYKblK Jicyliecinoezi, cOHOAl-aK wemenoik KYKbIKmulK mapmin-
meei opubl Kapacmulpwliaosl. Ocviean oainanvicmel KP A3amammolx koOekcine «Kopnopayusy
YebIMbIH 3aHO0bL OehUHUYUALAYObL eH2I3Y Kadcemminiei manikulianyod.

Maxanaoa kopnopamusmik 6ackapy mysicolpblMOAMACLIHbIH MOHI KOPNOPAMUBMIK KYKbIKIMbIH
Hezi3el Y2blMbl peminoe, OHbIH 3aHObl AHLIKMAMACHL, MAKCAMbl HCaHe He2l3el dnemMeHmmepi aulvl-
71a0bl.

Kopnopamuemix 6ackapy oicyiieciniy neeizei Kypamoac bonikmepiniy 6ipi — Kopnopamusmix
KYPbLIbIMHBIY, OHbL KYPY, JHCYMbIC ICMeY HCIHE 3aHHAMANbIK pemme)y MaceneNepin maikbliayed
Jiceke Hazap ayoapwiiaovl. Tuimoi xopnopamusmix OACKapyovly KOpnopamuemix 6ackapyobiy
03blK NPAKMUKACBIHBIY XATbIKAPATLIK CMAHOAPMMAapblH ecKkepe OMmulpbln Oenziieneer muicmi
mypoe HCYMviC iCmeumin KOpnopamuemix KypolivimMea mayeioiniei aman emineoi.

Xanvikapanvlk maoucipubeni manoay dcone Koaoawy maxcamoinoa IBIIY xopnopamuemik
backapy KauoammapulHuly 2pmMypii 10pUCOUKYUS KOMIAHUALAPLIHOARbL  KOPNOPAMUBMIK
KYPbIILIMHBIY €Kl Oeneellli Jicane Oip OeHeellli Mooeniboepinoe Ko30eneceH MyUIHOI epedcenepi
MANKbLIAHAObL, HCORAPLLOA KOPCEMiNieeH Kaeuoammapobwl HceKele2eH eyponanslk eloep MblCalblH-
0a Konoamy maxcipubeci Kapacmuipuliaowl.

Kazakcmanowvlk KyKblKKa Kamvlcmel MaKaniaoa OipblHeati KOMMEPYUSIbIK HCIHEe KOMMepPYU-
SNBIK emMec YUbIMOapobly epeKuleNiciH eckepe Omblpbln, KOPnopamusmixk 0ackapy yulin Oatiex-
mi KYKbIKmblK He2i3 Kaivlnmacmoelpa omoulpoin, Kazaxcman Pecnyonuxacwiubly KOpnopamuemix
saynamacvin Eneyni soicemindipy men scaneoipmyovily Manvl30bl KAiCeMminiel maikblianaobl.
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ON THE CONCEPTS OF CORPORATE GOVERNANCE
AND CORPORATE STRUCTURE
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Abstract. This article discusses issues related to the content of such system concepts as
corporate law and corporate law.

The study of the system of corporate relations considers the specifics of legal forms as a public
company, partnerships with limited and additional liability companies, production cooperative and
their place in the system of law as of the Republic of Kazakhstan and foreign legal systems. In this
regard, the need to include a legal definition of the concept of «Corporationy in the Civil code of
the Republic of Kazakhstan is also discussed.

The article reveals the essence of the concept of corporate governance as a fundamental
concept of corporate law, its legal definition, purpose and key elements.

Special emphasis is placed on the discussion of one of the main components of the corporate
governance system — the corporate structure, its creation, functioning and legislative regulation.
The dependence of effective corporate governance on a properly functioning corporate structure
established in accordance with international standards of best corporate governance practices is
emphasized.

In order to analyze and apply international experience, we discuss the key provisions of
the OECD corporate governance Principles, their two-level and one-level models of corporate
structure in companies of different jurisdictions, and consider the practice of applying the above
Principles on the example of individual European countries.

With regard to Kazakhstan law, the article also discusses the urgent need to significantly
improve and modernize the corporate legislation of the Republic of Kazakhstan with the formation
of a consistent legal framework for corporate governance, taking into account the specifics of

unitary commercial and non-commercial organizations.

1. KoHuenuus KoprnopaTMBHOTO YIIpaBie-
HUSL SIBIISICTCSI OCHOBOIOJIATAIOIINM TOHSATHEM
KOPIIOPAaTUBHOTO TMpaBa. Ero BO3HMKHOBEHHE
00YCIIOBIIEHO CYIIECTBOBAHUEM M JEATEIbHO-
CTBIO IOPUINYECKUX JIUI, SBJISIOMINXCSA KOPIIO-
parmsimMu. HeoOXonnMoCTh HauIekKaIero Kop-
MOPATUBHOTO YIpPAaBJICHUS OOYCIIOBIMBACTCA
OpPTraHUYeCKH NPUCYUIMMHU JIF0OOH KOPIIOpaIHH
KOH(JIMKTAaMH MEXIY Pa3InYHbIMH Y4YaCTHH-
KaMH U KaTeropusMU YYaCTHHUKOB OTHOIICHUH,
CBSI3aHHBIX C YUPEXKJECHHEM M JIEATEIbHOCTHIO
OpraHu3alii KOPIOpaTUBHOTO THMA (TO €CTb
TaK Ha3bIBAEMbIX KOPITOPATUBHBIX OTHOILICHHH).

B 3aBucHMMOCTH OT BWJa W OpraHM3aLU-
OHHO-TIPaBOBOW (hOPMBI KOPIIOpAIMU COAEP-
KaHue, TIyOuHa, MPOSBICHUS W TOCIEICTBUS
TaKWX KOH(JIMKTOB MHTEPECOB 3aMETHO Pa3Jiu-
qarorcs. Tem He MeHee, 6E30THOCUTEIIBHO TOTO,
K KaKOMy BHJY FOPUIMYECKUX JIUI OTHOCHUTCS
JaHHAs OpraHu3alys KOPIOPaTHBHOTO THMA U
B Kakoil (hopme OHa yupexeHa, KOPIOpaTHB-
HOE 3aKOHOJATeJIbCTBO JIOKHO O0ECIeunBaTh
peryiaupoBaHUe KOPIOPATHUBHBIX OTHOIICHUH
TaKUM 00pa3oM, 4TOOBI HE JOMYCTUTH MPOsIBIIE-
HUH TakuX KOH(IIMKTOB M WX HETaTMBHOTO (-
(exTa KaK MpH CO3JaHUU U JESITETLHOCTH KOp-

MOpalMy, TaK U B MPOLIECCE €€ PEOPraHUu3aluU
WIIY JINKBHIAIHH.

A 11e/1bI0 TaKOTO PEryJIMpOBAHUS ABISAETCS
HOPMAaTHBHO-TIpaBOBOE obecrieueHne 3Pdek-
TUBHOCTU CO3J]aHUS XO3SHCTBYIOIIUX CYyOb-
eKTOB M 0€30MacHOCTU OCYUIECTBICHHUS HMHU
XO3SIICTBEHHON JI€ATEIIBHOCTH, HE JIOIyCKas
HapyIlIEHHUs COOTBETCTBYIOLUX YACTHBIX MHTE-
pecoB U cobroast myOIMYHbIN HHTEpeC.

2. Kak cmpasennuo ormeuaer I1. Bapyi,
«KOpHOpAIMU — 3TO KaKk KOMMEpYecKue oo1e-
CTBa, ... TaK U HEKOMMEpUYECKHE 00bETMHEHUS
[1, c. 108]. B aT0i1 cBsI3M, Ka3an0Ch ObI, JOTHY-
HBIM SIBJISIETCSI pacCMaTpUBaTh KOPIIOPATUBHOE
3aKOHOZAATENbCTBO KaK COBOKYITHOCTb HODPM,
PETyJIUpPYIOUIMX KOPIOPAaTUBHBIE OTHOLIEHUS
I10 TIOBOZlY CO3/1aHUS U AEATEIbHOCTH KaK KOM-
MEpUYECKHUX OpraHu3alui, TaKk U HEKOMMepYe-
ckux opranmzanui. OpHako, 0OOCHOBAHHBIM
ABJISIETCSL BBIJICJICHUE IpaBa HEKOMMEPYECKUX
OpraHu3ainuii, OObEIMHSIOLIETO pPEryJInpoBa-
HUE TAaKUX HOPUINYECKUX JIMIL, KOTOPbIE MOXK-
HO YUYpeKJaTh B KaU€CTBE KOPIOpPALMU B UHBIX
(HekopmopaTUBHBIX) (hopMax, B YACTHOCTH, Y-
pexeHuit 1 GOHIOB.

B nanHOM ciywae mnpezacraBisercs, 4TO
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MpU3HAKW, OOBEIUHAIOIINE BCE HEKOMMeEpdYe-
CKHME OpraHM3alliu, SBJISIOTCS Oosee cylile-
CTBEHHBIMH M 3HAYMMBIMU [0 CPaBHEHHUIO C
00LIMMU YepTaMu, XapaKTEPHBIMU KaK JJIs1 KOM-
MEpYECKHUX, TaK U HEKOMMEPUYECKHX KOopropa-
U 1715 TOro, YTOOBI paccMaTpUBATh pa3ieib-
HBIMH U CAMOCTOSITENIbHBIMH 3aKOHOJATEIbCTBO
0 HEKOMMEPUYECKHUX OpPraHu3alusix ¢ OAHOHN CTO-
POHBI M KOPIIOPATUBHOE 3aKOHOJATENBCTBO — C
JIPYyroil CTOPOHBI.

Takum 00pa3oM, MpPeaMETOM KOPIOPaTUB-
HOTO 3aKOHOJATeNIhCTBA B Y3KOM (HO BecbMa
BOXHOM JUIsl pa3BUTHsI TpaBa) 3HAYEHUU SIB-
JSIOTCS KOMMEpYECKHe IOpUAMYECKHE JIHIa
KOPIIOpaTUBHOTO THMA (Koprioparuu). B Takom
MOHMMAHUU KOPIIOPATUBHOE 3aKOHOJATEIbCTBO
— 9TO HOPMBI O NPABOBOM CTaTyce U AesITelb-
HOCTH KOMMEPYECKUX KOPIOPATUBHBIX OpraHu-
3alui, co3/jaBaeMbIX B OpPraHHU3allMOHHO-IIpa-
BOBBIX (popmax, KOTOphie (a) MpPeaoCTaBISIOT
MIPABOBbIE TAPAHTUU U MEXaHU3MBI 0 3alIUTe
IpaB MHBECTOPOB M AaKIMOHEPOB / y4acTHH-
KOB KOPIOPAaTHBHBIX OpraHM3allli, a TaKxke
(6) mo3BOIAOT (POPMUPOBATH KOPIOPATHBHBIC
rpynmsl (B TOM YUCJ€ TPaHCHAIIMOHAJIBHBIE), B
OTHOIIIEHUU KOTOPBIX MOTYT MPUMEHSTHCS (-
(beKkTUBHbBIE MEphl PEryJINPOBAHNUS, HAIIPABIICH-
HBIE€ KaK Ha 3al[UTy BHYTPEHHETO PBIHKA, TaK U
Ha MPOABIKEHUE MEXIYHApOAHBIX (TpaHcrpa-
HUYHBIX ) PKOHOMUYECKHX CBSI3EH.

KopnoparuBHoe mpaBo — 3TO 3aKOHOAA-
TEJIHCTBO O KOMMEPUYECKHUX KOPIOpAIMsIX YacT-
HOTO TpaBa, OONAJAIOUINX KOPIIOPATUBHOM
CTPYKTYpO; TeX, KOTOpble B MHOCTPAHHBIX
MIPABOIOPAJIKaX HA3bIBAIOT XO3WCTBEHHBIMU
o01IecTBaMu WM KOMITAHUSIMH, OCHOBAaHHBIMH
Ha YWICHCTBE, C MPUMEHEHUEM MPUHIIUNA OT/e-
JICHUS] y4acTusl B KOPIOPALMU OT YNpPaBICHUS
nmu (AO, TOO/OOO u pa3HOBUIHOCTH ITHX
bopm).

3. KoMMmepueckuMH M HEKOMMEPUYECKUMU
KOpIOpaUsIMU SBJISIETCSI OONBIIMHCTBO IOPH-
JUYECKUX JIUI], YYaCTBYIOIINX B COBPEMEHHOM
rpaxxaanckom obopore. CyxanoB E.A. Bronne
OTIpEe/IeNIEHHO U B paCCMaTpUBAaEMOM KOHTEKCTE
000CHOBAHHO YKa3bIBaeT Ha TO, UTO «B PHIHOY-
HOM HMYIIECTBEHHOM 00opoTe mpeoldiianaro-
UM BUOM IOPUIUYECKUX JIUIL SBISIOTCS KOP-
nopanuu — o0beAMHEHUS (OOIITHOCTH) JIUII, WIIH
COIO3bI JIHII. .., OOBIYHO MPEAOCTABISIOLINE CBO-
UM y4YacTHHKaM B OOMEH Ha MX MMYIIECTBEH-
HbI€ B3HOCHI M3BECTHBIC JTOJIU (AKIUH, TIan) B
CBOEM UMyLIECTBEN [2, ¢. 25].

B ka3zaxcTaHckoM IpaBe HE COAEPKHUTCS
JIETaJIbHOTO OTpeeNieHUs] TepMUHA «KOpIopa-
us». Bmecte ¢ Tem, U3 Bcex MpeyCMOTPEHHBIX
B JICHCTBYIOIIEM 3aKOHOJATENILCTBE OpraHM3a-
LIMOHHO-TIPABOBBIX (POPM IOPUIUYECKUX JIHII
OOJIBIIMHCTBO SBIISACTCS (hOpMaMU KOpTIOpaIui
[6omee moapoOHO 0 BCeX OpraHu3aImOHHO-TIpa-

BOBBIX (hopMax KOMMEpYECKHX OpraHH3aluil,
PEryIupyeMbIX Ka3aXCTaHCKUM 3aKOHOJATelb-
CTBOM CM.: 3, c. 33 — 296]. I3 HeKOMMepUECKHUX
OpraHM3alii HEKOPIOPATUBHBIMU SBISIOTCS
yUpexk/IeHUsl, aBTOHOMHBIE OpraHHU3aIiu oopa-
30BaHUs ¥ (POHIBI, @ U3 KOMMEPUYECKUX OpraHu-
3alMid — TOCyJapCTBEHHBIE MTPETPHUSITHS.

[Tpuuem ¢dopma rocyaapcTBEHHOTO Mpen-
MPUATHST TIPUMEHSIETCS TOJIBKO B HECKOJIBKUX
rocynapctBax OwiBiiero CCCP, u co BpeMeHeM
OT Hee HeoOXoauMo OymeT M30aBHTHCS KaK OT
HE WMEIoNell OOBEKTUBHBIX OCHOBAHUU JUIS
MPaKTUYECKOTO MPUMEHEHHUS (M He oO0anaro-
el Bceil HeoOXOMMMOM TIOTHOTON MPU3HAKOB
IOPUANYECKOTO JIMLA C CAMOCTOATEIbHON Ipa-
BOCIIOCOOHOCTHIO). B pesynbrare TOIbKO KOp-
nopanuu (Kak OpraHu3alli, OCHOBAaHHBIE Ha
o0OBbeIMHEHUHN JIMIl W/WJIW UMYIIEeCTBA) OCTa-
HYTCS KaK MPaBOCIIOCOOHBIC YUYACTHUKH CHEpHI
MpePUHUMATENIBCKOM e TEIbHOCTH.

OnHako 1O OKOHYATEeNIbHOTO OTKa3a OT
(OpMBI TOCYIapCTBEHHOTO MPEINPHUITHS B Ka-
3aXCTAaHCKOM IIpaBe COXPAHUTCS BO3MOXKHOCTD
CYLIECTBOBAHMSI KaK KOPIIOPATUBHBIX, TaK U He-
KOpPIOPAaTUBHBIX KOMMEPUYECKUX OpraHHU3aluii,
B CBSI3M C Y€M IIpeJICTaBIsIeTCs 1enecooopas-
HBIM 3aKOHOAATEIbHO 3aKPENUTh IOPUAMYECKH
3HaYMMBbI€ KPUTEPUU KOPIOPALHH.

ITo mpumepy Poccuiickoro I'K mnpennara-
eTCsl JIeralibHyl0 Ne(QUHULIUIO TIOHSTUS «KOP-
Mopauus» BKIIOYUTH B [ pakIaHCKOM KOjeKce
(«I'K») (manmpumep, B cT. 33 mwiu ct. 34 T'K),
OTIpE/IeTIUB, YTO KOpPIOpaluen SBISETCS HOpH-
JMYECKOe JIUI0, yUPEeIUTENN / YHaCTHUKH KOTO-
poro B 0OMeH Ha BKJIAJIbl B €0 UMYIIECTBO WU
YCTaBHBIA KamuTal MPUOOPETArOT TpaBa (WM
00a1af0T TpaBaMu) WICHCTBA B OTHOIIEHUU
Hero (3Toro ropuandeckoro jwmma). [Ipu stom,
clielyeT YYHUTBIBaTh, YTO COJAEp)KaHWE H/WIN
00beM MOHATHS «IpaBa YWICHCTBA» OMpPEIEIs-
€TCsl MPUMEHUTENIBHO K KOPHOpaluu KaxKJI0ro
OTAENbHOTO BHJa (KOMMepyecKas WM HEKOM-
MepUuecKas) U KaKJI0W OTJeIbHON OopraHu3aIiu-
OHHO-TIPAaBOBOM (hOPMBI.

4. Jlrobass xoMMepdeckas KOpIopamusi —
3TO IOPUINYECKOE JIULI0, OCHOBAHHOE Ha YJICH-
cTBe. B cBOIO Ouepenp, UIEHCTBO B KOPIIOPALIUU
o3HavaeT: (a) obOsi3aTenpbHOE ydyactue B Gop-
MHUPOBAaHUU €€ YCTaBHOTO KamuTanda u (WiH)
MMYIIECTBA U B CBsI3M ¢ 3TuM (0) oOmamanue
MIPAaBOMOYUSIMHU, CBSI3aHHBIMH C YyMpPaBICHHEM
KOpIopaiueil u pacrpeiefieHHeM €€ YHCTOTO
noxona (a B ciydae JIMKBUAALUU KOPHOpaIuu
— TaK)Ke €€ UMYIIECTBA) B COOTBETCTBUU C pa3-
MEpOM TPUOOPETEHHOW 107U ydacTus. Takoe
YJIEHCTBO OOYCJIOBIMBACT BO3HUKHOBEHHE Y
ee WieHOB (yupenuTesned W APYTUX YYaCTHH-
KOB KaK IPaBOIMPEEMHHUKOB yUpeauTeNneil) mpas
YJIEHCTBA U 00s13aHHOCTEN YJICHOB KOPIOPAIIHH.

[Tpu 5TOM B 3aBUCUMOCTH OT MIPUPOJIBI yua-
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CTHUSl B KOPIIOPALIMU OHU JIEJSATCS Ha JIBE OOJb-
mue rpynm: (1) Xo3siicTBeHHbIE OOIIeCTBa ¢
00s13aTenbHBIM (DOPMUPOBAHUEM U TOJACpHKA-
HUEM YCTAaBHOTO KamuTtana u (2) Xo3siCTBeH-
HBbIE TOBAPUIIECTBA M MPOM3BOJICTBEHHBIN KO-
omepaTHB Kak OObEAUHEHUS JIUI, OCHOBAHHBIC
Ha JINYHOM TPYJOBOM YUYaCTHH.

5. Xo3s4HCTBEHHBbIE TOBApPUIIECTBA SIBIIS-
I0TCSI OOBCTMHEHUSIMU (PU3UYECKUX JTHIT (Tpak-
JaH) N7 COBMECTHOTO BEICHHS MpEANpUHU-
MatenbcTBa. OHHM  pPErynmupyroTcss HOpPMaMH
IPa)XTaHCKOTO 3aKOHOJATEeIhCTBA HAa OCHOBE
JTUCTIO3UTHUBHOCTU TPABOBOTO PETYIHUPOBAHHUS.
B X0341iCTBEHHBIX TOBApHUIIECTBAX YYaCTHHKA-
MU KOPIHOPATUBHBIX OTHOIICHUHN SBISIIOTCS Y4-
penuTeny / yYaCTHUKU TOBApUILIECTBA M CaAMO
TOBApPUIIIECTBO B JIUIIE €r0 OPraHoOB (BKIOYAS
olmiee coOpaHue y4aCTHUKOB M HCIIOJHUTENb-
HBI OpraH); OTJAENbHBIM YYaCTHUKOM C(epsl
BHYTPEHHUX OTHOILIECHUHN C JTOJIeH yCIOBHOCTH
MO>KHO pacCMaTpUBAaTh UCTIOTHUTENBHBIN Opran
TOBApUIIECTBA.

KoprniopaTuBHbIE OTHOIIIEHUS B TOBapHIIIE-
CTBaX CErMEHTHUPYIOTCS Ha BHYTPEHHHE OTHO-
meHust (MeXAy y4acCTHUKAMU, a TaKkKe MEXKIY
Y4aCTHUKaMU ¥ TOBAPHUIIIECTBOM B JIUIIE €TO Op-
raHoB / YHNOJHOMOYEHHBIX MPEICTAaBUTENCH) U
BHEITHHE OTHOIICHHS (MEXIy TOBaPUIIECTBOM
B JIUIIC €r0 YYaCTHUKOB WJIM OPTaHOB / YIIOJIHO-
MOYEHHBIX MPEICTaBUTEICH U TPETHUMU JTHIIA-
MH).

K X03sHCTBEHHBIM TOBapHILECTBAM OTHO-
CAT TIOJIHBIE U KOMMaHAMTHBIE TOBAPUIIIECTBA.
Kak ormeuaer I1. Bapyn «B HEKOTOPBIX Trocynap-
CTBax MOJHbIC U KOMMaH/IUTHbIE TOBAPHILIECTBA
IOPUAMYECKUMH JTUIAMU HE SIBISIFOTCS, HAMPH-
Mep, B ['epManuu, B HEKOTOPBIX TOCYAapCTBaX
ABIISIIOTCA, B T.4. B BenukoOputanuu, a Takxe
B OctoHum» [1, c. 108]. B ka3axcTaHckom 3ako-
HOJATETLCTBE TMOJTHBIE U KOMMAaHAUTHBIE TOBA-
pHILECTBA TAKXKE MPHU3HAIOTCS IOPUANYECKUMHU
JTUIAMH.

K kareropuu Xo3sHUCTBEHHBIX TOBAPUIIECTB
ONMU3KU U perylupyeMble Ka3aXCTaHCKUM 3aKO-
HOJATETILCTBOM TPOU3BOJCTBEHHBIE KOOIEpa-
THUBBI, ABISAIONINECS 00bETUHEHUSIMU TPAK/IaH,
yupekIaeMbIMH UMH Ha OCHOBE WX HUMYIIe-
CTBEHHBIX B3HOCOB JJIs IOCTUKEHUS 001 X0-
3SIUCTBEHHOM 1IeJIM U Mony4yeHus aoxona. Onna-
Ko B rpaBe KazaxcTana oHM pON3BOICTBEHHBIH
KOOTIEPATUB SIBISETCS CaMOCTOSTENbHOM opra-
HU3aLMOHHO-TIPaBOBOI (hOpPMOI KOMMEpPUECKUX
IOPUINYCCKHX JIUIT' .

6. B cBorw ouepenn, XO3gKWCTBEHHBIC 00-
IecTBa — 370 (HOPMbI OObETUHEHHS KAlTUTATIOB
JUTSI TIOJTY4YEHHS] UHBECTOPCKOTO I0X0/1a OT BIIO-

%’ AzamammulK HcIHe az3amammeolk ic Heyp2izy KyKblebl

KCHHH B aKIMH / TOJIM y4aCTHUsS B YCTAaBHOM Ka-
nuTane. B xo34iicTBEHHBIX OOIIECTBaX ydacT-
HUKaMU KOPIIOPATUBHBIX OTHOILICHUH SIBIISIOTCS
y4acTHUKU / aKIMOHEpHI 0OIIecTBa, caMo 00-
IIECTBO, €T0 OPTaHbl U JOKHOCTHBIC JIMIIA, a
Tak)ke CyObeKT, OTBETCTBEHHBIH 32 BEICHHE pe-
€CTpa ero y4acTHUKOB / akiinoHepoB. C yueTtoM
MPUHIIMIA OTJEJICHUS] Y4acTUs B XO3SHCTBEH-
HOM O0IIIeCTBa OT yMNPAaBICHUS UM yUYaCTHUKHU /
aKLMOHEPHl HEe MPEICTABISIOT OOIIECTBO B €T0
BHEIIHUX OTHOMIICHUSX C TPETbUMHU JHUIAMH, a
BO BHYTPEHHHUX OTHOIICHMSX BBICTYMAIOT 00-
IIECTBO MO OTHOUICHHUIO K HUM BBICTYIIAET B Ka-
4ecTBE 00513aHHOTO CyObEKTa.

K xo3siicTBeHHBIM OO0ImIecTBaM (KOMITaHU-
SIM) OTHOCSTCSI aKIIMOHEpPHbIE 00IlecTBa U 00-
IIECTBA C OTPAaHMYEHHOW OTBETCTBEHHOCTHIO,
a Takke HUX Pa3HOBUAHOCTH (Kak, Hampumep,
o0miecTBa C JOMOTHUTENBHON OTBETCTBEHHO-
CThI0). B KazaxcTaHCKOM TpaBe aKIIMOHEPHOE
obmectBo (AO) sBISETCS CaMOCTOATEIHHOU
OpraHM3aIMOHHO-TIPaBOBOM (OpMOIi, a ToBa-
pUILECTBA C OTPAHUYEHHON OTBETCTBEHHOCTHIO
(TOO) u ToBapuilecTBa C TOMOIHUTEIHHOM OT-
BercTBeHHOCTHIO (THO) mpusHansl Gopmamu
XO0341iCTBEHHOTO TOBAPUIIIECTBA.

[Tpu 3tom, TOO u TIO HE0O0CHOBAHHO OT-
HECEHBI K X035HCTBEHHBIM TOBAPHILIECTBAM, I10-
CKOJIbKY Y4YacTHE B UX YCTAaBHOM KamuTalle He
BJICUET 3a COOO0M 003aTeTbHOCTH yUacTHs B Jie-
arenbHocTH TOO / THO 1 BOBHUKHOBEHUS Y UX
YYaCTHUKOB CONUIAPHON WM CyOCHAHApHOM
OTBETCTBEHHOCTH I10 00S13aT€IBCTBAM U JOJITaM
TOO / THO. O1u 0c06eHHOCTH 00YCIOBINBAIOT
coznanue B TOO / THO kopriopaTUBHOM CTPYK-
Typel U (popMHpOBaHHME YCTAaBHOTO KamuTaja,
CXOXUX C KOPIIOPATUBHOU CTPYKTYPOU U CTPYK-
Typoil cOOCTBEHHOTO KamuTana aKlIHOHEPHOTO
obmiectBa. Ecian mpoBoauTh aHaloruu C aH-
IMICKUM MpaBoM, To kazaxctanckoe TOO, kak
u AO, siBiIsieTCsl / JOIKHO SBISATHCS KOMITAaHUEH
(company / LTD), HO He ToBapHUIlIECTBOM / Tap-
THepcTBOM (partnership / LLP).

7. CosepiuenHo npas I1. Bapyn B Tom, uto
B o0miecTBax (KOMIIAHUAX) 00sS3aTeIbHO CO3-
JlaeTCsl KOPIOpaTUBHAsL CTPYKTYpa, B TO BpEeMs
KaKk B TOBApUIIECTBaX KOPIOpATUBHAs CTPYK-
Typa orcyrctByer [1, c. 108]. dopmupoBanue
KOPIOPAaTUBHOW CTPYKTYpPbI B KOMIIAHUSX O0Y-
CJIOBJICHO TEM, UYTO TAKOBBIC SIBISIOTCS OOBEAH-
HEHUSIMU KalmuTanoB (a He 00beTMHEHHUSIMH JIHI
Mo00HO XO35IIICTBEHHBIM TOBAPHILIECTBAM.

Kak pasbscHsercs B IOpUANYECKOMN JHTe-
parype, aKIMOHEPhl WIH YYACTHUKU KOMIIaHHHA
«HE PUHUMAIOT YYacTHsI B IPUIIOKCHUH KarlH-
Taja K MpoIeccy KamuTaIuCTUIECKOro BOCIPO-

vy padxcoanckuil kooekc Pecnyonuxu Kasaxcman (Obwas uacms), npunsm Bepxosnvim Cosemom Pecnyonuxu Ka-
saxcman 27 0exabpsa 1994 2. (c usmenenusamu u dononnenusmu no cocmosanuio na 10 aneaps 2020 2.). // [lepsonauans-
Hblll mekem onyonuxosan.: Beoomocmu Bepxosnoeo Cosema Pecnybnuxu Kazaxcman, 1994 2., No 23-24 (npunooicenue).
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M3BOJICTBA, OHU OOBEAMHSIOT JIUIIb KAITUTAJIBI.
[IpencTaBUTENbCTBO U ONEPATUBHYIO JIEATENb-
HOCTh TaKUX TOBAPUIIECTB OCYIIECTBISIOT
CHenualbHO co3/laHHble oprasbl. Ilo o06s3a-
TEJIbCTBAM TOBApHILECTBA HECET OTBETCTBEH-
HOCTb CaMO TOBapHILECTBO, KOTOPOE BHICTYMAET
B KauecTBe ropuandeckoro guna» [4, c. 150].

Takum 00pa3oM, yrmpaBiIeHHE KOMITAHUEH
U BEJIEHUE ero JeJl OCYIIECTBIIIETCS OpraHaMH
KOMIIaHUH, CIIeHUaIbHO C(HOPMUPOBAHHBIMU B
COOTBETCTBUU C TPEOOBAaHUSIMHU 3aKOHOAATENb-
cTBa (KaK 3TO MPEAyCMOTPEHO Il OPraHOB JI0-
00ro IOPUIUYECKOTO JIUIA B COOTBETCTBUU CO
crateeit 37 I'K). 1 uMeHHO 3TH oprassl npe-
CTaBJISIFOT KOMITAHUIO B OTHOLIEHUSIX C €€ aKI[H-
OHEepaMU / yYaCTHHKaMH, KOTOpbIE 110 OTHOIIe-
HUIO K KOMITAHUU SIBIIIOTCS KPEIUTOPaAMU, YbH
MIPAaBOMOYUSI BBITEKAIOT M3 OCYIIECTBIEHHOTO
UMHU WIM UX OPEIIIeCTBEHHUKAMH BKJIQ/0B B
YCTaBHbI KanmuTayl komnaHuu. M mmeHHo Ta-
KO€ COCTOSTHUE JEJ1 OTPaXEHO B MyHKTax | u 2
crarbu 36 'K, coracHO KOTOPBIM YYaCTHHKH
J000T0 XO3HUCTBEHHOTO TOBAapHILECTBA U aK-
nroHepsl AO COXpaHSIOT 00s3aTeIbCTBEHHBIC
IpaBa Ha UMYILIECTBO COOTBETCTBYIOIIEH KOM-
MaHUU.

[TosToMy 1 oO1iee coOpaHue aKIIMOHEPOB
/ y4aCTHUKOB KOMIIAHUHM HE MOXKET paccMarpu-
BaThCs €€ OpraHoM, 100 Takoe oo1Iee coopanue
yIOpaBisieT KOMIIAHUEW, HEe BEAET ee Jiel U He
MPEJCTaBIsIeT KOMITAHUIO B OTHOILLIEHUSIX C Tpe-
THUMHU JIUI[AMH, B TOM YUCJI€ OHO HE MOXKET MpH-
HUMAaTh 0053aTeNIbCTBA OT UMEHU Kommnanuu. He
Oyayun Ha3HAYCHHBIM WJIM M30paHHBIM B Kaue-
CTBE OpraHa KOMMAaHMHU U He o0yazas TaKUMH
MTOJITHOMOYHSIMH, 0011Iee COOpaHne aKIMOHEPOB
AO nnu yuactHukoB TOO He MOXKET OBITH U €T0
opradom [5, c. 211].

8. lIMeHHO B KOMMaHUAX (HOPMHUpPYETCS
yCTaBHBIM KanuTajd. I MMEHHO mpaBO aKIMo-
HEpOB / y4aCTHUKOB Ha BO3BpAT CBOUX HHBE-
CTULIMHI, OCYIIECTBICHHBIX WMH B YCTaBHBIU
KalmuTaJl KOMIIaHUHU, 00YCIIOBIMBAET (POPMHUPO-
BAHME KOPIMOPATUBHOMN CTPYKTYPhI KaK BaKHEH-
IIET0 AJIEMEHTA HaIJIeKaIero KOPIopaTUBHOTO
yIpaBIeHUSI.

OpHako, Kak MOKa3aHO HUXKE, KOPIOPaTUB-
Hasi CTPYKTypa SIBISE€TCS HE €IWHCTBEHHBIM
AIIEMEHTOM KOPIIOpaTUBHOTO yrpasieHus. [lo-
ATOMY MepeoBas MpakTUka oOpalaeTcs Kak K
HAI[MOHAJILHBIM 3aKOHOJATElIIM, OCHOBBIBASIChH
Ha TOM, YTO, «YTOOBI OCTaBaThCsl KOHKYPEHTO-
CIIOCOOHBIMU B M3MEHSIOUIEMCSI MUPE, KOPIIO-
paiuu JOJDKHBI pa3pabarhiBaTh U YTBEPKIATh
CBOM MPAKTUKU KOPIOPATHUBHOTO YMpaBJICHMUS,
OTBEYAIOIINE HOBBIM MOTPEOHOCTSIM U UCHONb-
3yIOIIH€ HOBBIE MOSBIISIONINECST BOSMOKHOCTH
[6,c. 11].

B cooTBercTBUMU C mepenoBOW MPaKTUKOU
KOPIOPATUBHOTO YIPABICHUS «IENbIO KOPIIO-

PaTUBHOTO YIPABIEHUS SIBISETCS COJICIHCTBHE
CO3/IaHUIO Cpellbl JOBepHs, NPO3PayHOCTH U
OTBETCTBEHHOCTH, KOTOpas HeoOXoauma s
CTUMYJIUPOBAHUS JOJTOCPOYHBIX KAaIlHUTaJIOB-
JIOKeHUH, (PUHAHCOBOM CTAOMIIBHOCTH M YECT-
HOCTH B MPEANPUHUMATEIHCKON eI TeIbHOCTH,
YTO B CBOIO 04epe/b obecrneunBaeT 0osee cTpe-
MUTENbHBIA POCT M pPa3BUTHE HHKIFO3UBHBIX
oOmiecTB. [TpyHINITBI KOPHIOPATUBHOTO YIPaB-
nenus G20/O3CP 3amar0T Takue OpPUEHTHPHI»
[6, c. 7].

9. C yd4eToM BBIIIEUBIIOKEHHOIO, Ha CO-
BPEMEHHOM JTare IOHSATHE «KOPIOPAaTUBHOE
YIpaBlIeHUE» OTHOCUTCA K CTPYKTYpe U IMpak-
THUKaM BEJICHUS Jel U MO AepKaHHs B3aUMOOT-
HOILIEHUH MEXIYy BCEeMH 3aWHTEPECOBAHHBIMU
JUIAMH TeX KOMMEpPYECKHUX KOPIOPATUBHBIX
OpraHu3alfii, KOTOPbIE CO3AIOTCS U JIEUCTBY-
10T B OpraHU3allMOHHO-TIPAaBOBbIX (hopmax, Ko-
TOpble MPEJOCTABIAIOT TMPABOBbIE TapaHTHH
Y MEXaHU3MBbI 0 3allUTe MpPaB WHBECTOPOB U
aKLMOHEPOB, MO3BOJISIIOT (POPMHUPOBATH KOPIIO-
paTuBHbBIE TPyNNbl (B TOM YHCIE TPaHCHAILIHUO-
HaJbHbIE), B OTHOILIEHUU KOTOPBIX MOTYT IpH-
MEHSTHCS 2PHEKTUBHBIE MEPhI PETyTUPOBAHMUS,
HampaBlieHHbIE KaK Ha 3alUTy BHYTPEHHETO
pBIHKA, TaK U Ha MPOABIKEHUE MEXIyHApO[-
HBIX (TPaHCTPAHUYHBIX) YKOHOMUYECKHUX CBsI-
3ei.

Kak yxe roBopuiioch, pedb UIET O MPaBo-
BOM DETYIMPOBAHUM KOMMEPYECKHUX KOpIopa-
LMI YaCTHOTO MpaBa, KOTOPbIe B MHOCTPAHHbBIX
MIPABOIOPSIKAX HA3bIBAIOT XO3AHCTBEHHBIMU
oOmiecTBaMHM WM KOMIIAHUSIMU, OCHOBAaHHBIMU
Ha YWIEHCTBE C MPUMEHEHUEM NpPHUHIIUIA OT/e-
JIEHUS] y4acTusi B KOPIOpPALMU OT YNpPaBICHUS
HMU.

10. KoneuHo e, eciii TOBOPUTH O pa3BUTUHU
Ka3aXCTaHCKOrO TpaBa, TO IpaBOBas OCHOBA
HEKOMMEPUYECKUX OpraHU3aldid U XO3SIIICTBEH-
HBIX TOBapHILECTB TaKXe HY>KIaeTcsl B CyIIe-
CTBEHHOM COBEpUICHCTBOBAHWU U MOJEPHHU3A-
nud. DTy paboTy IesecooO0pa3HO MPOBOAUTH
COTYIACOBAHHO W OJHOBPEMEHHO C paboToil Mo
COBEPIIEHCTBOBAHUIO KOPIIOPATUBHOTO 3aKOHO-
JaTeNbCcTBa (TpaBa KOMITAHHH ), TIOCKOJIBKY BO-
IIPOCHI MPABOBOT0 PETYIUPOBAHUS HEKOMMeEp-
YeCKUX KOpIOpalui, a Takke KOMMEpPYEeCKUX
OpraHu3allfii, OCHOBaHHBIX MPEUMYIIECTBEHHO
Ha JIMYHOM 3JIEMEHTE, MpeIoiaratomiemM JIny-
HOE ydYacTHhe 4YJieHa OpTraHu3allid B BEICHHUU
ee Jell, OCYLIECTBICHUU €€ JEATENbHOCTU U
YOpaBJIeHUH €10, (3TO - TOJHbIE U KOMMAaHIUT-
HbI€ TOBapHUILECTBA, a TaKke MPOU3BOJCTBEH-
HbI€ KOOTIEPATHBBI) MOJUIEkKAT PErYINPOBAHUIO
OOLIMMH U CIIEUATbHBIMU HOPMaMU TpaXKaaH-
CKOTO KOJIeKCa M 3aKOHOJATEJIbCTBA O HEKOM-
MEpUYECKHX OpraHu3alusIX, HO He KOPIOpaTHB-
HBIM 3aKOHOAATEIbCTBOM (B Y3KOM IMOHUMaHHUH
ATOTO TEPMUHA).
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[Ipu 3TOM, MpencTaBIseTCs PEIIAOIIE BakK-
HBIM OIMUPATHCS MOMHHUTH O TOM, YTO, BO BCEX
Pa3BUTHIX MPABOIOPSIKAX KOPIOPATUBHOE 3a-
KOHOJIaTeJIbCTBO SIBJISIETCS] MUHUMAJIbHBIM CTaH-
JApTOM TOCTPOEHUS] KOPIOPATUBHOM CTPYK-
TYpbl ¥ PEryIupOBaHUs OTHOIICHUN B pamKax
KOPIHOpPAaTUBHOTO ympaBieHus. M takoil cran-
JapT OJDKEH OBITh OOITUM TSl BCEX KOMITAHUM
COOTBETCTBYIOIIEH OpraHU3allMOHHO-ITPABOBOM
dopmbl (AO wmm OOQO) He3aBUCUMO OT TOTO,
KaKoi CyOBEeKT SIBISIETCSI €T0 KPYMHBIM aKIHO-
HEPOM / YIaCTHUKOM.

11. B HacTosiee BpemMs Ka3axCTaHCKOE 3a-
KOHOJZIaTeJIbCTBO, OJIHAKO, IpeJIojiaraeT ycra-
HoBiieHue ocobOennocreil mit AO u TOO ¢
ydacTHeM TOCy/lapcTBa B MX KamuTale, a B OT-
HoueHuu MoHga HalMOHAIBHOTO 01arococTo-
sanst «Campyk-Kaszeiaay (OPHB) u B Bxogsmmx
B rpynny ®HbB opranuzamuii koprnopaTuBHOE
3aKOHOJIaTEIHCTBO BOOOIIE TPUMEHUMO B CYO-
CUJMAPHOM MOpsAKe (TO €CTh Korja Clieluaib-
HEIM 3akoHonmarenbcTBoM 0 OHB kakoii-to BO-
poc He peryiaupyercs). Takoe peryiupoBaHue
MPEICTaBISIeTCS Helenecoo0pa3HbIM € TO3H-
IUI 0KUJAEMOTO YPOBHSI OMPEIEICHHOCTH U
3((PEeKTUBHOCTH Ka3aXCTAHCKOTO KOPIIOPATHB-
HOTO 3aKOHOJATENIhCTBA M CHIKEHHUS CTENEeHU
rOCyAapCTBEHHOTO y4acTHUsl B 9KOHOMUKE.

B »TOii cBs3M mpencraBisieTcsl 1EIECO0-
Opa3HBIM YCTaHOBHUTH MPABHIIO O OE3yCIOBHOM
MPUMEHUMOCTH 3aKOHO/IATENIbCTBA O KOMIIaHU-
X K JIOOBIM aKIIMOHEPHBIM 00IIecTBaM U 00-
HIECTBAaM C OTPaHMYEHHOW OTBETCTBEHHOCTHIO
C JOMNYIIEHWEM ONPEIEIICHHBIX HCKIIOYSHHH
B OTHOIIEHUU KOMIIAHWUH, BXOISIIMX B COCTaB
KOPIOPATUBHBIX TPYII, KOTOPbIE PETYIUPYIOT-
Csl CrieUaIbHBIMU HOPMaMHU O KOPIOPAaTUBHBIX
rpynmnax, O€30THOCHUTEIbHO TOTO, BXOAAT JIH
31U KoMnanuu B rpynny ®HbB wnu unyro npen-
YCMOTPEHHYIO 3aKOHOM HWJIM BO3HHMKAIOIIYIO B
CUJIy 3aKOHa KoprnoparuBHyto rpymmy. [Ipuuem
TaKue 3aKOHOJIaTeIbHbIC HCKITFOUCHHSI (0COOCH-
HOCTH PETYJUPOBAHMS) TAKXKE JOJDKHBI OBITh
00IIMMH JIJ1s1 JTFOOBIX KOPITOPATUBHBIX TPYIIIL.

12.Kpome Toro, 10myCTUMBIM MOXET OBIThH
3aKOHOJATEbHOE perylupoBaHHE OCOOEHHO-
CTe B OTHOLICHHH KOMITAHH, NPU3HABAEMBIX
IOPUAMYECKUMH JIMIAMU yOJIIMYHOrO IpaBa.
OnHako BOMPOCHI KOPIOPATUBHOU CTPYKTYpPBI
U KOPIIOPAaTUBHOTO YIPABJIEHUS JOJDKHBI pe-
TYJIUPOBATHCS TOJHOCTHIO 3aKOHOJIATENIECTBOM
0 kommaHusx. OCOOEHHOCTH MOTYT KacaTbes
peryiupoBaHusi BOIPOCOB OTHOCHUTEIBHO OC-
HOBaHMM JJIi MX YUPEXKACHHUS, ONpeeIeHUs
CHEIHAIbHON TPaBOCIIOCOOHOCTH, KOHTPOJIS
3a JOCTIDKECHUEM IEJIEU CO30aHus 1 OCHOBAHUU

%’ AzamammulK HcIHe az3amammeolk ic Heyp2izy KyKblebl

JUTSI IPEKpaIlleHus AesITeIbHOCTH.

B nacrosiiiee BpeMs B Ka3aXCTaHCKOM IIpa-
BE HE NPU3HAETCS CYLIECTBOBAHME IOpHUINYE-
CKUX JIUI ITyOnuyHoro npasa. OJJHAKO eciu 3Ta
KOHILIETILIMsI OyleT BOCHPUHATA Ka3aXxCTaHCKUM
npaBoM (MO0 STa MHUIMATHBAa HarmoHanpHOM
najarel npeanpuaumareneii PecmyOmmku Ka-
3axXCTaH «ATaMeKeH» 3aCITy’>KMBAET MOAIEPIKKH,
a Ka3aXxCTaHCKOE MPaBO IMOJIHOCTBIO MOJITOTOB-
JICHO K TaKOMY BOCIPHSITHIO 3TOTO U3BECTHOTO
OOJIBIIMHCTBY COBPEMEHHBIX MPABOMOPSIKOB,
B ToM uuciie B ctpaHax ODCP, mpaBoBOro uH-
CTUTYTA), CIeAyeT MOMHUTb, YTO TaKUE IOpH-
JTUYECKHE JIUIA MyOJTUIHOTO MpaBa MOTYT OBITh
CO3/1aHbl B OpPraHHU3aI[MOHHO NPaBOBBIX (op-
MaxX, MPeIyCMOTPEHHBIX [UIsl FOPUIUUYECKUX
JIUI] YaCTHOTO MpaBa, B TOM 4Yucie B dopmax
XO3SIUCTBEHHBIX O0IIecTB (KoMmmaHuil) [Oosee
MOJPOOHO O KOHIIETIIINU IOPUANYECKUX JIHII ITy-
OJMYHOTO MpaBa M BO3MOXXHOCTHU €€ BOCHPUS-
THSl Ka3aXCTaHCKUM IPaBOM — B CIIEAYIOLIUX
nyonukanusx: 7, 8, 9 u 10].

13.KopriopaTuBHOE yNpaBJIeHUE BKIIOYAET
B ce0s1 OTHOIICHUSI MEXK]Ty TEMH, KTO OTBETCTBE-
HEH 3a BeJCHHUE JeJI KOMIaHWH, (MEHEHKMEHT),
COBETOM JIUPEKTOPOB (KaK OPraHOM YTIPaBJICHUS
MIPH UCTIOJB30BaHUA MOHUCTUYECKON MOJIeNH ) /
HaOJIIOIaTeIbHBIM COBETOM (KaK OpPraHOM KOH-
TPOJSL TMPH HCIOJIB30BAaHUM JyaTHUCTHYECKOM
MOJIENIN), KOHTPOJHUPYIOIIUMHU aKIIMOHEPaMH,
MUHOPUTAPHBIMU aKIIHOHEPAMH, a TAKXKE WHBI-
MU 3aUHTEPECOBAHHBIMU B JESITEILHOCTH KOM-
MaHUU JTUAMU (CTEHKXOJAEPHI).

B Hacrosiee Bpemst JieraapHOe Ompenese-
HUE (XOTS ¥ MPUMEHHUTEIBHO K 0aHKaM BTOPOTO
YPOBHSI) COJIEP’KUTCS B TOJIBKO B HEAABHO MpH-
HaThiX [IpaBunax HarmonaneHoro banka Pe-
cnyonuku Kazaxcran: «koprnoparuBHOE ynpaB-
JeHUEe — CHCTEeMa B3aUMOOTHOUICHHH MEXITy
npaBiieHueM OaHKa, COBETOM AMPEKTOPOB, aK-
[IMOHEpPAaMH, PYKOBOJSIIMMH PaOOTHUKAMHU H
ayUTOpaMHU, a TaKKe B3aMMOOTHOIIECHUS MEX-
Iy YTOJIHOMOYEHHBIMH KOJUIETHAIbHBIMU Op-
ranamu Oanka»’ (moam. 9) m. 2). Tam ke moa-
YepKHUBAETCS, YTO «CHCTEMa KOPIOPAaTUBHOTO
yIOpaBJeHUs MMO3BOJIIET OPraHW30BaTh pacrpe-
JIeJIeHHEe TIOJTHOMOYMN W OTBETCTBEHHOCTH, a
TaK)Ke MOCTPOUTH MPOIIECC MPUHATHUS KOpIIOopa-
TUBHBIX PEIICHUI.

Takum o0pa3oM, KOHIEMIHS KOPIOPaTHUB-
HOTO YTIPaBJICHHE OXBATHIBAET MOHATHE KOP-
MOPAaTUBHOW CTPYKTYpBI, @ TakKXe IPOILIECCOB
YOpaBiIeHUS] KOMIIAHUSIMH U OCYIIECTBICHUS
KOHTPOJISl B OTHOILIEHUU HHX.

14. Xopomiee (Hajexaiiee) KOpPIOPaTHUB-
HOE yNpaBJeHHE SBJISETCS OJHUM U3 Ba)KHEi-

2 Ipasuna ghopmuposanus cucmemvl ynpasienusi PUCKAMU U 6HYMPEHHe20 KOHMPOJsL Olisl DAHKO8 8IMOPO20 YPOGH3,
ymeepoicoennvie [locmanosnenuem Ipasnenue Hayuonanvnozco banka Pecnyonuxu Kasaxcman om 12 nosops 2019
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mux (akTOpoB yCTOMUMBOTO pa3BUTHS KOMIIa-
HUU, YIy4llias CriocoObl BEICHUS U PE3YIbTaThI
€€ XO35CTBEHHOM JI€ATEIbHOCTH U YBEIUINBAs
BO3MOXKHOCTH JJIsl MIPUBJICUCHUS KalHTala U3
BHEUTHUX UCTOYHUKOB.

DddektuBHOE (a, 3HAYUT, XOPOIIIEE) KOp-
MOpaTUBHOE yIpaBjieHHe (Haaaexalue CTpyK-
Typbl U TPOLECCHI) TO3BOJSET KOMITAHUIM
JOCTHYb JOJTOCPOYHOTO YCTOMYMBOIO pOCTA.
ComracHO mepenoBO MpPAaKTUKE, KOMIaHUA,
KOTOpasi XOPOLIO YIpaBiIsIeTcs — 3TO Takasi, KO-
TOpasi MOAOTYETHA CBOUM aKLIMOHEpaM M CTei-
KXOJ1JIepaM, Ipo3payHa B CBOEH AEsITeNbHOCTH,
KOoTOpasi HajjexaluM o0pa3oM B3auMOeii-
CTBYET CO CBOMMH aKIIMOHEPAaMU U JIPYTUMH 3a-
MHTEPECOBAHHBIMU B €€ JESTEIIbHOCTH JIUIIAMU
(BKITIOYAsi paOOTHHUKOB, TTOCTABITUKOB U TIOTPE-
outesneil, MHBIX KOHTPAreHTOB IO JOTOBOpPaM,
MECTHBIE M MEXAYHapOAHbIE HEMpPaBUTENb-
CTBEHHbIE OpPraHU3allii U OpraHU3aluU TpaxK-
JTAHCKOTO OOIIEeCTBA).

15. 1lpuanunel - OpraHu3alui  3KOHOMH-
yeckoro cotpynHuuectBa u pazsutus (OICP)
G20/0OECDA (2015) [6] sBastoTcsT OCHOB-
HBIM MEXIYHapOAHBIM CTaHJAPTOM IepeJo-
BOIl MPaKTUKH KOPIOPATUBHOIO YTNpPaBJICHUS U
MPUMEHSIIOTCSI KaK OPUEHTHUP ISl TOCTUKECHUS
1eJied yCTOMYHUBOTO YCIIENTHOTO PA3BUTHS KOM-
nanuil. Otu [[pUHIUIIBI TPEICTABIEHBI B IIECTH
pasIMYHBIX pasaenax: (1) o0ecrnedeHrne OCHOBBI
1151 9 (HEKTUBHOM CTPYKTYPBI KOPIIOPATHBHOTO
yrpasieHus; (ii) mpaBa akIMOHEPOB, PaBHOE
OTHOIIIEHHE KO BCEM aKLHMOHEepaM U KIIIOYEBbIE
¢byHKMu coOCTBEeHHOCTH; (ill) WHCTUTYIIHO-
HaJbHbIE HMHBECTOPHI, PHIHKM IEHHBIX Oymar
W WHBIE TIOCPENHUKH; (1V) pOJIb 3aUHTEPECO-
BaHHBIX JIMII, (V) PACKPBITHE W MPO3PAYHOCTH
nHpopmaruu; 1 (vi) 00s3aHHOCTH COBETA JIH-
pekTopoB. Ot [IpuHIMIIBI yHUBEPCAIBHO TIPU-
MEHUMBI KO BCEM BHJaM CHUCTEM KOPIOpaTHB-
HOTO YTNpaBJIEHHUS B JIFOOOW CTpaHe U Ha JTF0OOM
YPOBHE SKOHOMHUYECKOTO Pa3BUTHSL.

Kpome Toro, majisi komnaHuii, oCymiecTBIs-
IOMUX OAaHKOBCKYIO JI€SITENIBHOCTh, (TO €CTh
JIsi OAaHKOB) M HAIMOHAIBHBIX PETYISATOPOB
BOKHEHIIIUM MCTOYHHMKOM NEPEAOBOM MPaKTH-
KU TaKXKe SBISAI0TCS PykoBossIue MHCTPYKIIMH
bazenbckoro komurera Mo 0AHKOBCKOMY Ha30-
py oTHOocUTeNnbHO [IpHMHIMIIOB KOpPHOpaTUBHO-
ro ympasieHusi nis 6ankoB (Basel Committee
for banking supervision. Guidance: Corporate
Governance principles for banks) [11].

16.Kak y»e oTMe4anoch, B COOTBETCTBUU C
MepeI0BOM MPAKTUKON KOPIIOPATUBHOTO YIIPaB-
JIEHUs] KOPIOpaTUBHAsl CTPYKTypa SBISIETCS
OHUM M3 KIIOUYEBBIX KOMIIOHEHTOB CHCTEMBI
KOpIOpaTUBHOTO yrnpasieHus. [IpaBunbHO BbI-
CTpPOEHHAsi KOPIIOpaTUBHAs CTPYKTypa Mpea-
CTaBJIsIeT COOOW JEWCTBEHHBI WHCTPYMEHT
MOBBIICHUS Y(PHEKTUBHOCTH JIESITEIBHOCTH

OpraHu3alii, MUHUMH3AIUH PUCKOB, C KOTO-
pPBIMU CTAJIKMBAETCSl OpraHMU3alls B CBOCH Je-
ATEIbHOCTH, yIpaBICHUE UMH, a TaKkxke, B Iie-
JIOM, YKpeIJIeHHE peryTaluy OpraHu3alui Ha
PBIHKE.

B kopnopatuBHOM mpaBe (B TOM 4YHCIE C
no3unuii  ['paxkaaHCKOro KozeKca) Kopriopa-
THUBHAs CTPYKTypa SBJISIETCS] OpraHU3allMOHHOM
CTPYKTYPOI IOPUIMYECKOTO JIMIA KOPIOPaTHB-
Horo tumna. OgHaKko B peryasaTOPHON MpPaKTHKE,
Hanpumep, HanmonansHoro banka st nBa mno-
HATUS (KOPIIOpaTUBHAS CTPYKTypa M OpraHu3a-
LIMOHHASI CTPYKTYpa) HE SIBISIFOTCS MOJTHOCTHIO
COBMAJIAIOLIUMU TI0 cofepkaHuio u o0bemy. C
TOYKU 3PEHHUS 3aKOHA, TOHITHE OPTaHU3alUOH-
HOM (B 9YaCTHOCTH, KOPIIOPATUBHOM ) CTPYKTYPHI
OTHOCHUTCSI K CHCTEME OPraHOB IOPUIUYECKOTO
U, B TO BpeMsl Kak akThl HanmoHanbHOTO
banka BKJIIOUAIOT B 3TO MOHSTHE CHCTEMY HE
TOJIKO OPT'aHOB, HO TAK)K€ U CTPYKTYPHBIX MO~
pasneneHuii, U WHBIX OOpa30BaHUN B paMKax
OJIHOW OpraHu3aluu.

[ToaToMy O4Y€BHIHO, YTO MPUMEHEHHE ITO-
ro JIETaJbHOTO OIpeAeNeHHs Iiesiecoo0pa3Ho
TOJILKO JUIsSl CHIEHUANbHBIX LeJed peryaupoBa-
HUsl OAHKOBCKOM J€STeIbHOCTH, U UCIIOJIb30Ba-
HUE UHCTPYMEHTA aHaJOTMH 3aKOHA B OTHOIIE-
HUU JPYTUX KOMITAaHUN OyIeT HEYMECTHBIM.

Tem He MeHee, OpraHU3alMOHHASI CTPYKTY-
pa 000CHOBaHHO Ha3BaHa MEPBBIM U3 OCHOBHBIX
AJIEMEHTOB CHUCTEMBI 3(PPEKTUBHON CHUCTEMBI
KOpPIOPAaTUBHOTO yIPABICHHUS.

17.Ecnu xe. paccMaTpuBarh KOpPIOPaTUB-
HYI0 / OpraHU3alMOHHYIO CTPYKTypa HOpUIH-
YECKOro JIMIAa C TOYKHU 3PEHUS] T'Pa)JTaHCKOTO
mpaBa, TO OHa IPEJCTaBIsSIeT COOON COBOKYI-
HOCTh €r0 OpPraHOB, OTBETCTBEHHBIX 3a YIIpaB-
JIEHUE IOPUANYECKUM JIMIIOM U YIOPSI0YSHHBIX
3a CUeT pacnpeesieHus] U COOTHECEHUs KoMIe-
TEHIUHU KaXKIOTO U3 HUX C KOMIIETEHIUEH Bcex
JPYTUX OPraHOB B LEJSIX HaJJIeKAIIEero yrpas-
JIEHUS FOPUINYECKUM JIUIIOM.

Kak yxe ormeuanoch, B oTHoumieHun AQO
U XO3SUCTBEHHBIX TOBAPHILECTB OpraHU3aIH-
OHHYIO CTPYKTYpy TaK)K€ Ha3bIBAlOT KOPIIO-
paTUBHOM CTPYKTYpOM WM CTPYKTYpOH KOp-
MOpaTUBHOTO ympasieHus. OHa 10JKHA ObITh
M3BECTHON HMIMPOKOMY KPYTy YYaCTHHUKOB ce-
pBI TPaXIaHCKUX MPAaBOOTHOIICHUN AJIs TOTO,
9TOOBI 00€CTICUNTh MPEJCKAa3yeMOCTh M TBEp-
JIOCTh TPAKIAHCKOTO 000POTa, a TaKKe COOITIo-
JIeHHe U 3allUTy MpaB aKLIHOHEPOB (MHBECTO-
POB) U CaMOTO IOPUANYECKOTO JIHIIA.

[IpaBoBoe perynaupoBaHHe OpraHu3alU-
OHHOM CTPYKTYpPBI XO3SHCTBEHHBIX OOIIECTB U
TOBApUIIECTB O0OYCIOBIMBAETCS TMPUHIUIIOM,
orpaxkeHHbIM B crtatbe 37 I'K: «tOpuauue-
CKO€ JIMLIO MPHOOpeTaeT rpakJaHCKue rpasa u
MpUHUMAET Ha ce0s 00sS3aHHOCTH 4Yepe3 CBOM
Oprasbl, JEWUCTBYIOIIME B COOTBETCTBUU C 3a-

Becrnuxk UHcTHTYTA 3aKOHOAATEIBCTBA M IPaBOBOI HH(opManun PK

Nel (59) - 2020 87|=~J,§§’Tr




KOHOJIaTeJIbHBIMH aKTaMH U Y4YpPeAUTEIbHBIMU
nokyMeHTamu». MeHHO 005S3aHHOCTBIO Op-
raloB, Hampumep, AO SBISETCS PYyKOBOICTBO
/ ympaBiieHHE OOIIECTBOM, BEICHHE €ro e,
yIOpaBiIeHUE €ro MMYIIECTBOM U IpejcTaBle-
Hue AO B OTHOILIECHUSIX C APYTUMU y4acCTHHUKa-
MU 000pOTa, B TOM YHCJIE C €r0 aKIIMOHEPaAMHU.

18. HannoHanbHble 3aKOHOJATENBCTBA Pa3-
JMYAIOTCA B 3aBUCUMOCTH OT TOTO, KaK pery-
JUPYeTCsl OpraHu3almoHHas cTpykrypa AO:
npemxycMaTpuBaeTcs Ju npumeHenue (1) mo-
HUCTUYECKON Monenu uiu (2) nyaaucTHIeCKOU
Mozenu, 6o (3) momyckaeTcss BO3MOXKHOCTH
WCIIOJIL30BAaHUS JIFOOOM W3 DTUX MOIEIEH II0
BBIOOpY camoro AO (ero akmuoHepoB). Takoi
BBIOOP JIOJDKEH OBITh OJTHO3HAYHO 3aKPETICH B
ycrase AO.

Hanpumep, commacHO 3aKOHOIATEIbCTBY
['epMannn «B aKIIMOHEPHOM O0O0IIEeCTBE (PyHK-
UM TI0 PYKOBOJICTBY pa3/ieieHbl MEXIy IpaB-
JeHHeM, KOTOpOoe BeleT Jesa olliecTBa U
MPEICTaBISIET €ro BO BHEUIHMX OTHOIIEHUSX,
U HAOIIONATENIbHBIM COBETOM, SIBIISIFOIIUMCS
BHYTPEHHUM OpPraHoM OOIIEeCTBa», B CBOIO OYe-
penb, «aHITI0CAKCOHCKOE MPaBo IMpeaycMarpu-
BaeT TOJBKO OAWH opraH — board of directors,
B COCTaB KOTOPOTO BXOIAT YIPABISAIOIINE U
Heynpasisionme aupexropa» [12, c¢. 74; 13, c.
246]. B nepBoM citydae CTPYKTYp YHpaBJIeHUs
(KopriopaTuBHAsI CTPYKTypa) SBISICTCS Tyaid-
CTUYECKOM, BO BTOPOM — MOHUCTHYECKOM; Tep-
Basl U3 9TUX MOJeNIel MPUMEHSETCsS BO MHOTHX
CTpaHaxX KOHTUHEHTaJIbHON EBpombI, BTOpas — B
IOPUCAUKIIMIX aHIIMICKOTO IpaBa.

19.B 10 k€ BpeMsi COBPEMEHHBIM MMOX00M
SBIISIETCSl TaK HA3bIBAEMOE CMEIIaHHOE 3aKOHO-
JaTeJIbHOE PETYIUPOBAHUE BOIPOCOB O KOPIIO-
patuBHON cTpykType. B pamkax peanuzamuu
TaKOro MOJX0J]a HAllMOHAJIbHBIN 3aKOH peryiu-
pyer obe Moaenu KOpHopaTuBHON CTPYKTYpe U
MIPENOCTABIISIET OOIIEMYy COOpaHHIO aKI[HOHE-
POB MpaBO BHIOPATh MEXKAY AyalTUCTUUECKOU U
MOHHUCTHUYECKON CTpPyKTypou. Takoe cMmelraH-
HOE€ peryJinpoBaHUEe pacCMaTpHUBAETCs Kak Jeii-
CTBYIOIIUI MEXIIyHApPOIAHBIA CTaHIApT B 00Ja-
CTHU KOpPHOpAaTUBHOTO ynpasieHus [13, c. 247],
U TaKoM MOJXO0J| MPaKTUUYECKH BOCIPHUHST, Ha-
npumep, 3akoHonarenbcTBoM Opanruu (Pazgen
Il I'maBs1 V Tutyna Il Kauru I1 Kommepueckoro
kozekca @pantuu 2000 roga)®. DTOT 3Ke MOAXO.
npeiokeH B MoielbHOM 3aKOHE 00 aKIIMOHEep-
HeIX obmectBax s crpad CHI' 2010 roma, a
Takke B EBpomnelickoMm MojenbHOM 3aKOHE O

%’ AzamammulK HcIHe az3amammeolk ic Heyp2izy KyKblebl

kommanusx (EMCA) 2017 roga’.

B IlpuHuunax KOpmopaTuBHOTO yHpaBiie-
Hust OOCP Takke mpu3HaeTcs CylneCTBOBAaHUE
JIBYyXypOBHEBOM M OJHOYpPOBHEBOW MOJENIEH
KOPIOPAaTUBHON CTPYKTYpPbI B KOMIAHUSIX pa3-
JIMYHBIX IOPUCAUKIMI. TeM He MeHee B CBOUX
PEKOMEHJAIUAX O TEepPeAOBON MPAKTUKU ITH
[TpuHIMIIa «OCHOBaHBI HA ATUX OOIIMX JIEMEH-
Tax U chOPMYJIUPOBAHBI TAKUM OOpa3oM, YTO-
Obl OXBAaTUThH PA3JIUYHBIE CYLIECTBYIOIIUE MO-
nenm» [6, c. 11]. OgHako, O4EBUIHBIM SIBISIETCS
TO, YTO MOJHOLEHHOE BOCTIPUSATUE TAKUX PEKO-
MEHJAIMi TEePEIOBON MPAKTUKH KOPHOPATHUB-
HOTO YTPaBJICHUS SIBISETCS HEIOCTHKUMBIM,
€CJIM HallMOHAJIbHOE 3aKOHOJATeIbCTBO HE Oy-
JeT HaJJexaluM o0pa3oM perfiaMeHTHPOBaTh
KOKIYI0 M3 JTHUX MOJEJIEH KOpIOpaTUuBHOU
CTPYKTYpBI, HE TOMyCKasi CMEIICHHUS YJIEMEHTOB
WIM KaKUX-TO CYIIECTBEHHO OTIUYAIOIINXCS
OT OOIIENnpU3HAHHBIX MoOJeNiel «HAIlMOHAb-
HBIX 0COOCHHOCTEH» (KaK 3TO XapaKTepHO IJIS
Ka3aXCTaHCKOTO 3aKOHOJATeNIbCTBA Ha JIaHHOM
ATare pa3BUTHSA).

HMeHHO B BOMpocax peryaupoBaHUE KOp-
nopatuBHOU CTpyKTypbl B AO u TOO kazax-
CTAHCKO€ 3aKOHOJATEeJILCTBOM HYXKJAeTCs B
pedOpMUPOBAHUU U MOJEPHU3ALMU C YUETOM
MEXIyHApOIHOTO ONbITa W TEPEJOBOM Mpak-
TUKH. CyIIeCTBEHHOE HECOOTBETCTBUE 3aKO-
HOJATEJILHOTO PETYIMPOBAHMS ITHUX ACHEKTOB
COBPEMEHHBIM TPEOOBAaHUSIM CIY>KUT 3aMeET-
HBIM TIPENSTCTBUEM B JOCTHKEHUM MPAKTUKU
KopropaTHUBHOrO ympasieHusi B Kazaxcrane
COOTBETCTBUSl YPOBHIO IVI00ANbHO MpHU3HAH-
HBIX CTaHJAPTOB [Oosiee MOIPOOHO O KaXA0H U3
ATUX MOJEJE U COMOCTaBIEHUH C HUMHU OCO-
OEHHOCTEH Ka3aXCTAaHCKOTO 3aKOHO/ATENIbCTBA
[B orHOmIeHun AO: 5, c. 213 - 238; 14, ¢. 70 —
80; B orHomennun TOO: 3, c. 293 —293].

20.CyneiimenoB M.K. omHo3HauHO U 000-
CHOBAHHO YTBEPXKIAET, UYTO «KOPIOPATUBHBIC
OTHOIIICHHUS CBSA3aHBI C YaCThIO IOPUIUUYECKUX
a1 - kopnoparusaMuy [15 c. 44]. DToT BBIBOJ,
Kazajoch Obl, SIBIISICTCS aKkCHMOMOM. B cBs3M ¢
STUM HE JIOJIKHA BBI3bIBATb COMHEHUN U 000-
CHOBAHHOCTbH TOYKHU 3pEHUS O TOM, UTO (POPMHU-
pOBaHNE KOPIOPATUBHON CTPYKTYpPHI IOpUAHYE-
CKOTO JIUI[a, KaK U KOPIIOPAaTUBHOE yIpaBIeHHUE
BO3MOXKHBI TOJIBKO B OpraHM3allisX Kopropa-
THUBHOTO THUIIA.

Buenpenne cuctembl  KOPHOPATHMBHOIO
YOpaBJIEHUS U CO3/laHUE TOJHOLIEHHOM KOpIIo-
pPaTUBHON CTPYKTYpbl B OPTraHU3aLUAX TaKUX

3 Kommepueckuii kooexc @panyuu 2000 200a. / npeduciosue, nepeod c hppanyy3ckoeo, 0onoaHeHue, Clo8apb-cnpa-
ouHUK U Koumenmapuu B.H. 3axeamaesa. - M.: Bonmepc Knysep, 2008. — 1269 c.
Mooenvnuiii 3axon «06 akyuonepHvix 0buiecmseaxy (6 HOBOU pedaKyui), NPUHAMbIL Mesicnapnamenmcroi ac-
caM6ﬂeeu 2ocyoapceme-yuacmuuxos CHI 28 okmsaopsa 2010 e. - Humepnem-pecypc: http://www.iacis.ru/html/?id=22.
> European Model Company Act (EMCA), First Edition, 2017. Nordic & European Company Law Working Paper
No. 16-26. (na anenutickom sa3vike). Mnmepnem-pecypc: hitps://ssrn.com.
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OpraHU3aI[MOHHO-TIPABOBBIX (HOpM, Kak rocy-
JAPCTBEHHOE MPEANPUSATHE U YUpEeXKJEHUE, B
YCIIOBUSIX HEMOCPEICTBEHHOTO  YNpaBICHUS
MU CO CTOPOHBI FOCYAapCcTBa B JIMIE YIIOJIHO-
MOYEHHBIX TOCYAapCTBEHHBIX OPraHOB HE Mpe/-
CTaBJISIETCS] BO3MOXKHBIM.

Onnako u B 3TOM Bompoce B Kazaxcrtane
Hanuioch ocodenHoe pemenne. CHavana B [o-
CyIapCTBEHHON MporpaMMe pa3BuTusi o0paszo-
BaHus Ha 2011 — 2020 Hanuia 3akpernsieHue 3a-
Jladya «BHEAPEHUS MPUHIUIIOB KOPIIOPATUBHOTO
yIpaBieHUs] B 00pa30BaHUM»: «JIsI o0ecriede-
HUSl KOPIIOPATUBHOCTH, MPO3PAYHOCTH YIPAB-
JIEHUsI CUCTeMOM oOpa3oBaHus OyayT (PyHKITHU-
OHHMPOBATh MONEUUTETHCKHUE COBETHI B YUEOHBIX
3aBeJIEHUSIX, OTPACceBble U PErHOHAIbHBIE CO-
BETHI 110 MOATOTOBKE KaJapOB C y4yacTHeM pado-
Tomareiyiely. Peann3anus dTOM 3a7adyd JOJDKHA
OblJIa OCYIIECTBHUTHCS CIEAYIONTUM 00pazoMm:
«TOCJI€ BHECEHMS] M3MEHEHUW M JIOTOJTHEHUN
B HEKOTOpbIE 3aKOHOJaTelbHble akThl Pecrry-
o6muku Kazaxcran mo Bompocam rocyaapcTBeH-
HBIX TNpeanpusTHii B cdepax oOpa3oBaHUS H
3IpaBOOXPAHEHUS B By3aX, MUMEIOIIUX CTaTyc
rOCyIapCTBEHHOIO MPEANPUSATHS Ha IMpaBe XO-
3sIICTBEHHOTO BeJIeHUS, OyIyT BHEAPEHBI IPUH-
UMbl KOPIOPATUBHOTO YIIPABIIEHUS: KOJIETH-
aJIbHOCTD B yNPaBICHUH, CAMOCTOSITEIbHOCTh B
OCYUIECTBICHUH JESTEIbHOCTH, TOI0TYETHOCTh
[0 pe3ysibraTtaM JeATeIbHOCTH, MPO3pavyHOCTh
JeSITEIbHOCTH, OTBETCTBEHHOCTh. [IpHHIUIIBI
KOPIMOPATUBHOTO YIPABIEHUS MpPEaNnoaaraior
TPHU KIIIOUEBBIX ACIEKTa YIpPaBIECHUYECKON es-
TEIbHOCTHU: IPUHATUE CTPATETUU, YTBEPKICHHE
OropkeTa, KaJpoBas nojauTHka. B cimydae moso-
KUTEIBHOTO pe3yibTaTa MPUHIMUIBI KOpHopa-
tuBHOTO ympasieHus k 2020 romy OymyT BHe-
JIPEHBI BO BCEX TPAXKIAHCKHX By3ax»®.

[Tozxe ObLT MPUHAT 3aKOH O TOCYIAaPCTBEH-
HOM HMMYIIECTBE, KOTOPBIM periaMeHTHpPOBal
«OCOOEHHOCTH YIPABIEHUS TOCYIapCTBEHHBIM
NpEeaNnpUsITUEM Ha TpaBe XO3AWCTBEHHOTO Be-
JeHus ¢ HaOmromaTrenbHBIM coBeToM, a B 2018
rofy MPeaycMOTpeNl CO3/laHue HaONoAaTeb-
HBIX COBETOB B FOCYJIapPCTBEHHBIX MPEANPUSITUS
Ha MpaBe XO3SWUCTBEHHOTO BeleHUsi B cdepe
37paBOOXPaHEHUs .

21.Conepxanne U 00b€M STOUM CTaTbH HE
MO3BOJISIET MPOBECTU MOAPOOHBIN aHATU3 ATUX
HOpM 3aKOHa O roCyJapCTBEHHOM HMMYIIECTBE,
B CBSI3M C UeM HellesiecooOpa3Ho B JaHHOM CITy-
yae OOBSCHATH OUYEBHJIHYIO aOCypIHOCTh HX
conepkanusi. OnHako mpeanaraercs oOpaTUTh
BHUMaHHE Ha PEKOMEHAAINI0O 00 UCKIIIOYEHHUH

WCIIONIb30BAaHUSl  OPTraHU3allMOHHO-IIPABOBBIX
(hopM rocynapcTBEHHOTO MPEANPUATHS, Ka3eH-
HOTO MPEANPUATHS, KOTOPYIO HaIlla MPOEKTHAs
rpynna BelpaboTana 1o pesylibTaraMm HCCieno-
BaHUS BO3MOKHOCTH BOCIIPUSITUSI Ka3axCTaH-
CKMM TPaBOM KOHIEMIHH FOPUAMYECKHUX JIUILL
nyomuaHoro nipasa (FOJIIIIT). [Tpenmonaraercs,
YTO BBIMOJIHEHHUE ITON PEKOMEHIallu, TOMUMO
npoyero, chopMUpyeT HeOOXOMUMBIN TTPABOBOM
Oapbep IS WCIONB30BaHUs (HOPMBI TOCyIap-
CTBEHHBIX MPEANPUSATUIN HA TIPaBe XO3SICTBEH-
HOTO BEJICHUSI U ONIEPATUBHOTO YIPABICHUS JUISI
1ene rocylapCTBEHHOIO MpeANpUHUMATENb-
CTBA.

DTO MO3BOJUT 00ECIEYUTHh MPABOBYIO OC-
HoBy nisi coznanus FOJIIIT B maubonee mere-
CO00pa3HbIX ISl 3TOTO OpPraHW3allMOHHO-IIpa-
BOBBIX (popMax, MU3BECTHBIX 3aKOHOJIATEIILCTBY
OOJBIIMHCTBA COBPEMEHHBIX  FOPUCIUKLINNI:
JUISL BEJICHUS TIPEANPUHUMATEIBCKON J1eaTeNb-
HocTH, B TOoM umciie sBisrommmucs FOJITIIT
OpraHm3anusmMu, OyIyT HCIOIb30BaThCsl Te
OpraHMU3aIOHHO-TIPaBOBbIE (OPMBI, KOTOpHIE
M3BECTHBI 3aKOHOJATEIbCTBY Pa3BUTHIX TOCY-
JApCTB U 00€CTIeYNBAIOT COOTBETCTBHE KaXKI0M
MPaBOCIIOCOOHON OpraHU3aIMil BCEM HEo0Xo-
JUMBIM IIpU3HaKaM ropuaudeckoro guna. Kpo-
M€ TOTO, 32 CUET ATOT0 JIOCTUTaeTCs HaJJlexa-
I ypOBEHb TMOHSATHOCTH Ka3aXCTAHCKOTO
3aKOHOJATEIhCTBA MHOCTPAHHBIM HMHBECTOPAM
Y YYaCTHHUKAM T'pakIaHCKHUX NMPABOOTHOILIEHUH,
a TakXe rapMOHHU3allMs Ka3aXCTaHCKOIO 3aKo-
HOJIATENILCTBA C MPaBOM PA3BUTHIX TOCYIApCTB
pbIHOYHOTO THMNA [9].

Koneuno, 3Ta pekoMeH1aust KOHTPacTUpy-
€T CBOMM COJIepKaHHEM C paHee BhICKa3aHHBIM
MHEHHEM O LeJIecO00pa3HOCTH COXpaHEHUS
(opMBI TOCYAApCTBEHHOTO NPEANPUATHS AJIs
CTPOTO OMNpEIENIEHHBIX LeJei, COMPSKEHHBIX
¢ coOmofieHueM IyOuYHOrO0 MHTEpeca [16, c.
530 - 534]. Onnako oHa OOyCIIOBJICHA IIEISIMHU
Bocnpusituss uHctutryta FOJIIIIL, B TO Bpems
KaK TIepBOHAYaIbHOE MHEHHE OBLIIO CHOPMHUPO-
BaHO 0e3 yueTa BO3MO)KHOCTHU BOCTIPUSITUS KOH-
ueniuu FOJIIIT kazaxcranckum mpaBoM M 3a
HECKOJIBKO JIET /10 TOrO, KaK 3Ta BO3MOXXHOCTb
Obllla HAMHU BCECTOPOHHE MPOaHAIU3UPOBaHa U
MOJITOTOBJIEHA COOTBETCTBYIOIIAs KOHIICTIIIHS
BOCITPUSITHSL.

22. B To ke BpeMs, yKe Ha JaHHOM JTarie
pa3BUTHSA, PE3KUM JIMCCOHAHCOM 3TOMY Mpen-
JIOKEHHIO 00 OTKa3e OT OpraHu3allOHHOM
(GopMBI TOCYIapPCTBEHHOTO MPEANPUSATUS TIO-
CITYKHUJIO TIPETIOKEHNUE 001IIeCTBEHHOTO (JOH 1A

. ocyoapcmeeHnas npoepamma passumust oopazosanus Pecnyonruxu Kazaxcman na 2011 — 2020 200vl, ymeepoic-
Oennasn Yrasom Ilpesudenma Pecnyonuxu Kazaxcman om 07 dexabpa 2010 e. Ne 1118. Hnmepnem-pecypc: https://

bilimvko.gov.kz/assets/images/document/5 GPRO_RK.pdf.

3axon Pecnybnurxu Kazaxcman om 1 mapma 2011 2o0a Ne 413-1V «O eocyoapcmeennom umywecmeey. — Mumep-

nem-pecypc: https://online.zakon.kz.
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Transparency Kazakhstan o nepesone TOO u
AO ¢ 100% yugacTuem rocyapcrsa B yCTaBHOM
KallUTajle B TOCYJapCTBEHHBIE MPEIINPHUATHUSA:
COMIaCHO OMYOJUKOBAaHHOMY B CPEICTBAaX Mac-
COBOM MH(OpPMAIMK COOOIIECHUIO ITO MPEAIIO-
JKEHHUE CTAJI0 «OCHOBHOM MONPABKOI» B 3aKOH O
rOCyJIlapCTBEHHOM UMYULIECTBE, IPOEKT KOTOPOU
yKe Jaxke 00cyKaancs «Ha BCTpede, OpraHuzo-
BaHHOM Komuterom mo OromkeTy u puHancam
Cenara [TapnamenTa» [17]. HacTopaxusaer To,
YTO B 3TOM COOOIICHUH yKa3bIBaeTcs, 4To Mu-
HUCTepcTBO (puHancoB PecnyOnuku Kazaxcran
3TO MPEJIOKEHUE MOAEPKANO0, XOTA U3 MHBIX
HCTOYHUKOB CJIEIYET, 4YTO «00CYX1aa0Ch Mpe-
JIO’)KEHUE Ha YPOBHE 3aKOHA BBECTHU JIJISl KOMIIa-
HUH C rocy4acTueM MPUHIUN 0e3yObITOYHOCTH
U IPUOBUTHLHOCTHU JIEATEIBHOCTIY, @ PYKOBOIH-
Teab MUHUCTEPCTBA «OTMETHII, UYTO IPUMEHUTD
ATOT MPUHIUI KO BCEM MOJ00OHBIM OpraHU3aIH-
AM He noxyyutcs» [18].

OTO mMpemsioKEHUE YMOMSHYTHIX 00IIe-
CTBEHHHUKOB OBLIO C(POPMYIUPOBAHO B HAIIPAB-
aeHHOM MuHucTpy ¢uHaHcoB PecnyOnuku
Kazaxcran nuceme npeacenaresns noneyuTeb-
CKOTO COBETa Ha3BaHHOTO 00IIECTBEHHOTO (hOH-
na llubyroBa M.M. ot 24 urons 2019 roma Ne
38, B KOTOPOM OH YyKa3bIBA€T, YTO HMMEIOLIUE
TOCYJIJapCTBEHHYIO JIOJIF0 B CBOEM KaluTaje
«TOO nenpo3paunsl, a AO HMEIOT BBICOKHE
3aTparbl Ha yMpaBieHHE 3a CYET HEOOXOAUMO-
CTHU COZEpXKaTh Psi/i YIPABICHYECKUX €IUHUL U
Ooree CIOXKHOW (PMHAHCOBON OTYETHOCTU», U
IpeagaraeT «paccMOTPETb BO3MOXKHOCTh IIpe-
obpazoBanus yactu naHHbIX TOO u AO ¢ 100%
Y4aCTHEM TOCYIapCTBa B YCTAaBHOM KamuTaje
B TrocyldapcTBeHHble mnpeanpuatrus» [19]. Oto
NpeIIOKEHNE O0BICHACTCSA TEM, YTO «IIEPEBOJ
naHHbix TOO u AO ¢ 100% yudactuem rocynap-
CTBa B YCTaBHOM KaIluTajie B TOCYAapCTBEHHbIE
NPEANPUATHS TO3BOJIUT CHU3UTh 3aTPaThl HA CO-
JIep>KaHHUe MPABJIECHUS U TOBBICUTH MPO3PAYHO-
CTU B YIPaBJICHUU TOCYIAPCTBEHHBIM UMYIIIE-
CTBOMY», a TAK)K€ YKa3bIBaeTCs, UYTO «B CIyyae
NPUHATUS TONpPaBOK, SKCIepThl Transparency
Kazakhstan nporHo3upyrooTt AOATOCpOYHBIN aH-
TUKOPPYHIIMOHHBIHN 3 dex» [17].

OueBHUHO, UTO Takoe MPEIIOKECHHE
Transparency Kazakhstan He sBnsieTcsi Bce-

%’ AzamammulK HcIHe az3amammeolk ic Heyp2izy KyKblebl

CTOPOHHE TPOIYMaHHBIM, COJCPIKAIINECS B
HEM BBIBOJBI IMOBEPXHOCTHBI, HEIOCTATOYHO
000CHOBaHbI, HE YUYUTHIBAIOT MHBIX YCHUJIHU CO
CTOPOHBI TOCY/IaPCTBA M OOIIECTBEHHBIX HHCTH-
TYTOB 1O Pe(GOPMUPOBAHHIO U MOJCPHU3ALUU
HAIlMOHAJILHOIO 3aKOHOJATEIbCTBA, a TaKKe
YMAJISIIOT Ty BBICOKYIO COITMAIbHO-DKOHOMUYE-
CKYIO IICHHOCTbB, KOTOPYIO UMEET HaJJIe)KaIee
KOPIIOPAaTUBHOE YIPABICHHUE B KOMMEPUYECKUX
opraHuzanusax. A MHEHHE O TOM, 4TO 3TO 00y-
CJIOBUT «JIOJITOCPOYHBIA aHTUKOPPYIIIMOHHBIH
ahdexT» BoOoOIIIE ABIAETCSA TUICTAHTCKUM, T10-
MYJIUCTCKUM U COBEPIICHHO HEOOOCHOBAaHHBIM.
He BbI3bIBa€T COMHEHHMH TO, YTO IIOCIIEIIHOE
MPHHITHE 3TOrO MPEII0KESHHS MPUHECET 00Ib-
1€ Bpe/a, HEXKEJH IMOJIb3bI JUIS Pa3BUTHS KO-
HoMmuku Kaszaxcrana, qanpHeiiero Gpopmupo-
BaHMsI IPABOBOTO TOCYIAPCTBA U IPAXKIAHCKOTO
oOIIecTBa B HAIlIEH CTpaHe.

23. Bo3sBpaiasce K BOIIPOCY O BHEIAPECHHUH
KOPIIOPAaTUBHOTO YIPABJICHUS B TOCYIAPCTBEH-
HBIX MIPEANPUITHSIX, XOTEIOCH ObI TOTYEPKHYTh
BaKHOCTBH TOIO IMOHMMAaHUsS, YTO ITOIBITKA BHE-
JPEHUS B TOCYIaPCTBEHHOM MPEINPUATHH (KaK
U B TOCYIapCTBCHHOM HWJIM YaCTHOM YUYpPEeXK-
JICHUH) MEXaHU3MOB KOPIIOPATHMBHOTO YIIpaB-
JICHUST MOXET MPHUBECTH K CYIICCTBEHHOMY
UCKa)KCHHUIO HAMPABICHHOCTH M TPAKTHKHU OCY-
IIECTBJICHUSI TIPABOBOM M PETYISTOPHOM IMOJIH-
TUKH TOCY/IapCcTBa, 00YCIOBUTH BOBHUKHOBEHUE
CEPbE3HBIX HETATHBHBIX IMOCICACTBUI MaKpo-
HKOHOMHUYECKOTO W CTPYKTYpHOTO XapakTepa,
0COOCHHO, KOTJla KaKas-TO M3 TaKMX OpraHM3a-
Ui (ee JesITeIbHOCTh) UMEET CYIIECTBEHHYIO
3HAUUMOCTBD JIJISl CUCTEMbI YIIPABJICHUS HAIMO-
HAJIBHOW SKOHOMUKOW WM (DYHKIIMOHUPOBAHHUSI
PBIHOYHOM UH(PPACTPYKTYPHI.

B 11e710M (M B CBSI3U C BBIIICH3IIOKEHHBIM),
MPEICTABISICTCSI, YTO JABHO Ha3peBlIas M
CTaBIlasi JOBOJHHO HACYIIHOW 3aada Mojep-
HU3ALMHA KOPIIOPATUBHOTO 3aKOHOATEIbCTBA
Kaszaxcrana mommkHa BKIIOYaTh (GopMHpOBa-
HHUE MOCJICI0BATEeILHOM MTPABOBON OCHOBBI IS
KOPIIOPAaTUBHOTO YIIPABJICHHS, B TOM YHUCIIE UC-
KIIIOYHMB PACIIPOCTPAaHCHHE MEXaHU3MOB KOPIIO-
PaTUBHOTO YIPAaBJICHUS B YHUTAPHBIX KOMMEp-
YECKUX M HEKOMMEPUECKHX OpraHHU3al[HUsiX.
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COBEPHIEHCTBOBAHHME ITPABOBOI'O _
PEI'YJIMPOBAHUS BOITPOCOB YUPEX/JIEHUSA KOMITAHUU
C HIHOCTPAHHbBIM YYACTHUEM U ITPABOBOI'O
PEXKUMA KOPIIOPATUBHBLIX TOI'OBOPOB
B 3AKOHOJATEJIBCTBE PECIIYB/IMKU KA3AXCTAH

Kaparycos ®@apxan CepreeBuyu

Tnaguwitl nayunvlit compyonux Mnemumyma uacmuoeo npasa Kacnuiickoeo
00WecmeenHo2o yHugepcumema, OOKnop 10PUOULecKux Hayx,

npogheccop; e. Arimamul, Pecnyonuxa Kaszaxcman

Knrwouesvie cnosa: unocmpannoe yyacmue, KOpnopamusHulil 0020680p, 3aKOHOOAMENbCMEO0,
KOMMepUecKas Op2aHu3ayusi.

Annomayun. B oannou cmamve packpuléaemcs HeobXooumocms 8 CO8ePULEHCINBOB8AHUU 8O-
npoco6 KOpNopamueHo20 YRpasieHus Ha OCHO8e 3aKOHOOAMENbHOU KAACCUDUKAYUYU KOPROpayul
Ha KOMAAGHUU U MOBApUecmed (N0 onviny pazeumaulx Npasonopsaokos), a makice yenecooopas-
HOCMb N1€2abHbIX 0eUHUYUL NOHAMUL «KOPROPAYUA» U «KOPNOPAMUBHbIE OMHOUWEHUY, d MAK-
arce 3akpennenus 6 I'K pewienuii cobpanuii Kak 0co6020 0CHOBAHUSA 603HUKHOBEHUSA U NPEKPALY eHUS
npas u 06s3aHHOCmell, 8 MOM Hucie, 8 cghepe KOpnopamueHvlX OMHOUEHU.

Omoenvroe GHUMAHUE YOENeHO ACNeKmam CO8ePULeHCMBOBAHUSL NPABOBO20 Pe2YIUPOBAHIUSL
KOPROPAMUBHBIX AKMO8 U 002080p08. YKA3AHO HA YenecoobpasHOCmy onpeoenenus NOHAMUL U
Kaaccugukayuu KopnopamueHslX aKmos, 1e2dibHoll 0e@UHUYUU NOHAMUSL «KOPNOPAMUBHBIU 00-
2080p» U 3AKOHOOAMENbHOU KAACCUPUKAYUU KOPNOPAMUBHBIX 002080p08. Ommeuensvl 0cobeH-
HOCMU UCKTIIOYUMENbHO20 UNU KOMOUHUPOBAHHO20 NPUMEHEHUSI HOPM O02080PHO20 NPABA U/UlU
KOPROpAmMueHo20 Npasa npu pe2yiuposanuu KOpnopamueHvlx 002080p08, NPeoo#CeHO 66e0eHUe
pedcuma nyonuyHoCmu UHGOPMayuy 0 Cyuecmeo8anuu HeKOmopuvix U008 KOPHOPAMUBHO20 O0-
eosopa.

KA3AKCTAH PECITYBJINKACBIHBIH 3AHHAMACBIHJIA IIETEJIIK
KATBICATBIH KOMIIAHUSLJIAP KYPY MOCEJIEJTEPTH
"KOHE KOPTIOPATUBTIK IIAPTTAPIBLIH
KYKBIKTBIK PEKUMIH KYKBIKTBIK
PETTE VI JKETLIIPY

Kaparycos ®@apxan Cepreesu4

Kacnuii Koeamovix ynueepcumeminiy sicexe KYKblK 3epmmey UHCIUNTymolHulH
bac mamansl, 3ay bLILIMOAPLIHBIY OOKMOpPbL, npogheccop,

Anmamur §., Kazaxcman Pecnyonuxacol

Tyitin co30ep: wemenodik Kamulcy, KOPROPAMUBMIK WAPM, 3AHHAMA, KOMMEPYUALBIK YUbIM.

Almomauuﬂ Byn makanaoa xopnopayusnaposbl KOMRAHUALAD MEH cepikmecmikmepee 3anHa-
Manvig oHcikmey mecizinoe (0amvi2aH KYKbIK mapml6mu1 maorcipubeci OOUbIHULA) KOpnopamuemix
backapy macenenepin sHcemindipy Kaxcemminiel, COHOAU-AK «KOPNOPAYUA» HCIHE KKOPNOPAMUBIIK
KamuvlHACmapy Y2oIMOapbiHblY 3aH0bl 0eUHUYUANAPBIHBIY OPbIHOBLIbIZbI, COHOAU-AK KYKLIKMAD
MeH MiHOemmepOiy MyblHOAYbIHbIH HCIHE MOKMANMYbIHbIY epeKule He2i3i pemiHoe HCUHANbICMAap-
Oviy wewimoepin AK-ee beximy, conviy iwinoe KOpnopamusmix KamvlHacmap caiacblHod.

Kopnopamuemix axminep men wiapmmapobsl KYKbIKmblK pemmeyoi #ceminoipy acnexmiiepine
epekute Hasap ayoapuiiovl. Kopnopamusmix akminepoiy yeuimoapvl MeH JHCIKMeNyiH, «Kopnopa-
MUBMIK Wapmy» YebIMbIHbIH 3aH0bL 0eDUHUYUACHIH HCIHE KOPHOPAMUBMIK UAPMMApPObI 3aHHA-
MAnblK JHCIKMENYiH aHblKmayobly OpbIHObLIbIRbL KepcemineeH. Kopnopamuemix wapmmapobsi
pemmey Kezinoe LllapmmulK KYKbIK dcoHe/Hemece KOpnopamuemix KYKblK HOpMAIApblH atpblKuid
HeMece apanac Koi0awy epekuienikmepi aman eminidi, KOpnopamusmix wapmmoly Ketoip myp-
Jlepiniy 6ap exeHoiel mypaivl AKNApAmMmsly HCAPUSLILLILIK PEHCUMIH eH2I3) YCbIHBLIObL.
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IMPROVEMENT OF LEGAL REGULATION
OF ESTABLISHMENT OF COMPANIES WITH FOREIGN
PARTICIPATION AND LEGAL REGIME
OF CORPORATE CONTRACTS IN THE LEGISLATION
OF THE REPUBLIC OF KAZAKHSTAN

Karagussov Farkhad Sergeevich

Chief 'scientific fellow of the Institute of Private Law
of Caspian Public University, doctor of law, professor;

Almaty, Republic of Kazakhstan

Keywords: cforeign participation, corporate agreement, legislation, commercial organization..
Abstract. At is article reveals the need to improve corporate governance issues based on the
legal classification of corporations into companies and partnerships (based on the experience
of developed legal systems), as well as the expediency of legal definitions of the concepts
«Corporation» and «corporate relationsy, as well as fixing the decisions of meetings in the civil
code as a special basis for the emergence and termination of rights and obligations, including in

the field of corporate relations.

Special attention is paid to the aspects of improving the legal regulation of corporate acts and
contracts. The expediency of defining the concepts and classification of corporate acts, the legal
definition of the concept of «corporate contracty and the legal classification of corporate contracts
is indicated. Features of exclusive or combined application of the rules of contract law and/or
corporate law in the regulation of corporate contracts are noted, and the introduction of a regime
of publicity of information about the existence of certain types of corporate contracts is proposed.

1. Bompoc pedopmupoBanusi KazaxcTaH-
CKOTO 3aKOHOJATENbCTBA O IOPUAMYECKUX JIH-
1ax, B TOM 4YHUC]I€ M MOJEPHHM3ALMH KOPIIO-
pPaTUBHOTO  3aKOHOZAATENIbCTBA MPUOOpETaeT
HacymHou mpoOnembl. B wacTtHOCTH, coBep-
[IEHCTBOBAHUE KAa3aXCTAHCKOTO 3aKOHOAATENb-
CTBa 0 KOMMEpUECKUX OpraHMU3alusIX Kopropa-
TUBHOTO THIA HEOOXOIUMO JIJIs1 TOTO, 4TOOBI: (1)
BOCCTAaHOBHTD JIOTUKY M€PBOHAYAIBHOM (T1OCIIE
nepexofa Ha PHIHOYHBIM THI HAlMOHAJIbHOU
ASKOHOMHUKH B Hadajie 1990-x rooB) CTPYKTYPHI
U CONepKaHUs KOPIOPATUBHOTO 3aKOHOAATENb-
crtBa Pecnyonmuku KazaxcraH B COOTBETCTBHUH
¢ OoOUMMH TOJOXKEHUSIMH [pak1aHCKOTO KO-
nekca Pecyonukm Kaszaxcran («I'K») o topu-
MUYECKUX JuIax; (2) MoIepHU3NPOBaATh Ka3ax-
CTAHCKO€ KOPIOPATUBHOE 3aKOHOJATEIbCTBO
C YYETOM OIIbITa Pa3BUTHIX JEMOKPATUUYECKUX
MHOCTPAaHHBIX TOCYJapCTB pPBHIHOYHOIO THIIA
B PEryJupoBaHUM MPEANPUHUMATETHCKON Je-
ATEILHOCTU M JOCTYIHBIX JUISL €€ OCYIIEeCT-
BJICHMSI OPraHW3allMOHHO-NIPABOBBIX (opMm, a
TaKKe TMepeaoBONl MPAKTUKU KOPHOPaTUBHO-
ro ympasieHusi, u (3) obecreunTsh CONMKEHNE
Ka3aXCTaHCKOTO KOPIIOPATUBHOTO 3aKOHOJa-
TEJIbCTBA C MpaBoM rocynapcts EBporneiickoro
Cotro3a, Coenuaennoro Koponerctsa (Benmko-
Oputanum), BKItodas crpanbl CoapykecTBa, U
JIPYTUX TOCYIapCcTB-y4acTHUKOB Opranusaiuu
OxoHoMuueckoro Corpynuuuectsa u Pazpurtus
(ODCP) Ha OCHOBE TapMOHHU3AIMH 3aKOHOJIA-
TEIbCTBA WM HEMOCPEICTBEHHOTO BOCIPUSITUS
HanOosee A3 (HEeKTUBHBIX U YHUBEPCAITBHBIX HH-
CTUTYTOB KOPIIOPAaTUBHOTO MpaBa B 3aKOHOJA-

TenbcTBO Kaszaxcrana.

Jlymaetcs, 4TO Takoe COBEpPILIEHCTBOBAHUE
Ka3aXCTaHCKOTO  3aKOHOJATeIbCTBA  CO3JAcT
JIOTIOJIHUTENbHBIE YCJIOBHS JUIsl aKTHBU3AIMU
MPEeINPUHUMATENBCKON e TeIbHOCTH, CHHU-
KEHHsI KOJIMYECTBA KOPIIOPATUBHBIX KOH(IMK-
TOB U W3MEHEHHUsl UX KauecTBa B CTOPOHY MHU-
HUMU3ALWN CTETIEHU UX CYIIECTBEHHOCTH IS
oOmerpakjanckoro  000poTa, yMEHBIIICHUS
MPOSIBICHUN peiaepcTBa U KOPIOPATUBHOTO
maHtaxa. bonee toro, momkHa ObITH co37aH
nouBa Jy1s opmupoBanus B Kazaxcrane ycroii-
YUBOTO Kjacca MpodeccHOHaIbHBIX TUPEKTO-
POB U MEHEIKEpPOB, MPHUBEPKEHHBIX B CBOEH
JEeSTeNIbHOCTH JYYIIUM MHUPOBBIM CTaHIapTaM
KOpPIIOPAaTUBHOTO YIIPABJICHUS, 3alllUThl IpaB
aKLMOHEPOB U COOIIONEHUS MHTEPECOB HMHBE-
CTOPOB.

COnmxeHre Ka3axCTaHCKOTO KOPIIOPATUB-
HOTO 3aKOHOJATENbCTBA C JIy4IIUMHU oOpa3ua-
MU IIPABOBOTO PETYIMPOBAHUS TAKXKE MTO3BOIUT
JNOOUTBHCS YCUJICHMSI MPUTOKA HHBECTUIMI B
HAIlMOHAJIbHYIO 3KOHOMUKY, C OJHOW CTOPOHBI,
U B3auMOBBITOAHON 111 Kazaxctana u ctpaH,
SBJISIIOLIUXCSL €T0 JIeJIOBBIMU MapTHEpaMu, UH-
Terpari OTEYECTBEHHON PHIHOYHON HHpa-
CTPYKTYpPhl B CHCTEMY MEXIYyHAPOJHBIX XO-
3AUCTBEHHBIX CBA3EH, C IPYrol CTOPOHBI. ITO
MOCIY>)KUT OAHUM M3 Ba)KHBIX MOMEHTOB, KOTO-
peie mocrnocoOcTBYIOT pa3BuTHio Kaszaxcrana
KaK OTKpBITOrO 00IllecTBa M YacTU OTKPBITOTO
o0miecTBa, KOTOpPOE «IOMHUMO TOTO, 4YTO $IB-
JISeTCS LENbI0, KOTOPYI0 MOXKHO JTOCTHYb IIO-
CPEICTBOM TOJIEPAHTHOCTU U TMOJUTUYECKOU
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JIeSITENIbHOCTH, CTAHOBUTCSA elle U (akToM Ha-
men xu3um» [1, ¢. 52]. B wacTtHOCTH, MOIEp-
HU3HUPYS HaIlle KOPIOpaTUBHOE (M HE TOJBKO)
3aKOHOAATEIbCTBO, MBI JOJKHBI TOHUMATh, YTO
«0marocoCTosIHME BCEX CTpaH MUpa B OOJBIION
CTENeHH 3aBUCUT OT JAESITEIbHOCTH TpaHCHa-
[MOHAJILHBIX KOPIIOpalMi, a MHOTHE BH/IBI
UX JESITENbHOCTH — OT MPSMBIX MHOCTPAHHBIX
WHBECTHUIMI», B CBSI3U C YEM B XOJAE ATOU MO-
JIEpHU3AIMH HAJI0 TIOMHHUTH TaKOM acleKT Mex-
JyHApOJHBIX SKOHOMUYECKUX OTHOLICHHH, KaKk
«CTOCOOHOCTH KOMIIAaHUH MEPEBOIUTH CBOM Ka-
MUTal B T€ CTPAHBI, I71€ HHBECTUIIMH OOEIIaloT
BBICOKYIO JIOXOHOCTB», KOTOpasi «CUHTAeTCs
JIOCTOBEPHBIM HMHIUKATOPOM HSKOHOMHYECKOM
mIodanu3any BooOIEe W IIo0aju3alui KOH-
KPETHBIX HAllMOHAJIBHBIX KOHOMHUK B YaCTHO-
ctm» [1, c. 43 —44].

2. B nemom uenecooOpa3HBIM SIBISETCS
Takoe COBEPIICHCTBOBAHHWE KOPIOPATUBHOTO
3akoHoAarenbcTBa Kaszaxctana, kortopoe Obl
MO3BOJIMJIO B pPaMKaX Ka3aXCTaHCKOTO 3aKOHO-
JIaTeNIbCTBA, OTHOCSILErocs K MEeXIyHapOaHO-
My YaCTHOMY MpaBy, Pa3BUTh COBPEMEHHOE U
1eecoodpazHoe MEeKyHapOaHOE KOPIOpaTHB-
HOE TPaBo (MEXTYHAPOTHOE MPABO KOMITAHH ).
Bonbiryto posib B 3TOM UrpaeT pa3BUTHE HOPM
'K, oTHOCAIIMXCA K MEXKTyHAPOIHOMY YaCTHO-
My mipaBy (MUII), B 60IBIIMHCTBE CBOEM SIBJISI-
IOLUXCSl KOJUTM3UOHHBIMU HOpMaMmu. O/iHaKo B
JTAHHOM ciiydae OoJjiee Ba)KHBIM SIBJSIETCS pas-
BUTHE UMEHHO T€X HOPM M MHCTUTYTOB HaIlMO-
HAJIBHOTO IMpaBa, KOTOPHIMU HEMOCPEICTBEHHO
perynupyercst nesaTelbHOCTh kommanuii. Heoo-
XOIUMO TOMHUTH MpeAocTepekeHue mnpodec-
copa lO. BazemoBa 0 TOM, HACKOJBKO HILIIO-
30PHBIM SIBIISIETCS «OTAENIEHUE KOJITM3MOHHBIX
HOpPM OT TMPABOBOW TMOJUTUKH HAIIMOHAJIBHBIX
3akoHomarenen» [1, c. 8].

[ToaTomMy rocymapcTBeHHasi MpaBoBasi MO-
JUTHKA JO0JDKHA OBITh HampaBlieHa Ha TO, YTO-
Obl IMEHHO KOPIOPaTUBHOE 3aKOHOAATEIHCTBO
BOCIIPUHSJIO HaWIyylllhe IOpUAMYECKHE pe-
IIEHHUS] 1 B MAaKCUMAJIbHO BO3MOXHOU CTEIEHU
ObUIO TapMOHU3HUPOBAHO C MPUHLUIIAMHU KOP-
MOPAaTUBHOTO YIPaBJICHUS, MPU3HAHHBIMH Ha
rmobansHOM ypoBHe. [Tockombky «cdepa aei-
ctBusi MUII orpaHnumMBaeTcsi UCKIFOUUTEIHHO
KOH(DIUKTaMU, BO3HUKAIOIIUMHU MEXAY 4YacT-
HBIMH YYaCTHUKAaMU 10 TOBOAY KOJUTU3UN 3aKO-
HOB pa3fiM4yHbIX rocyaapctB» [1, ¢. 27], Takasa
rapMOHM3AIMs HAIIMOHAJIBHOTO 3aKOHOAATENb-
CTBa MOCIYXHUT L€ CHUKEHHsI KOJMYeCTBa
mot00HBIX KOHGIUKTOB. COOCTBEHHO pa3BH-
THE OTKpBITOro obmecta B Kazaxcrane ctanet
BO3MOXKHBIM 0€3 CYIIECTBEHHOTO YBETUYECHHUS
KOJIMYECTBA KOJJTM3MOHHBIX HOPM M MPUBS30K,
u 0e3 TOro B HACTOSIEE BpPEMsl CO3AIOIIETO
OnaroaTHble YCIOBUS JUIS KapKUX JUCKYCCHUU
U JJa)kKe HAKOIUICHUS OLIMOOK M MPOSIBICHUS UX

HETaTUBHBIX TMOCIEICTBUA B PEryIsATOPHOM,
JIETIOBOM M CylAeOHOW TPAaKTHKE, CBSI3aHHOW C
YUpEeXKICHUEM U JIEATEIbHOCThIO KOMIIAHHUH C
MHOCTPAHHBIM YYaCTHEM.

C yueToM BBIIEU3IOKEHHOTO, B paccMa-
TPUBAEMOM KOHTEKCTE HEOOXOIHMMO Ompene-
JUTH JACUCTBEHHbIE 1 00OCHOBAHHBIE IIATH IO
COBEpIICHCTBOBAHUIO IPABOBOT0 PEryIHpOBa-
HUSl KOMMEPYECKUX KOPIOPATUBHBIX OpraHH3a-
LI1H, CO3/JaBaeMbIX B T€X OpraHU3aIl[MOHHO-TIpa-
BOBbIX (¢opMmax, KOTOpbIE MPEIOCTABISAIOT
MIPaBOBbIE TAPAHTUU U MEXAHU3MBI IO 3aLIUTE
IpaB UHBECTOPOB U AaKIIMOHEPOB (B TOM UHCIIE
WHOCTPAHHBIX ), TTO3BOJISIIOT ()OPMUPOBATH KOP-
MOpaTUBHBIE TPYIIIBI (B TOM YKCIIE TPaHCHAIHU-
OHAJIbHBIE), B OTHOILIEHUU KOTOPBIX MOTYT MPH-
MEHSTHCS 2PHEKTUBHBIE MEPhI PETYTUPOBAHMUS,
HampaBlieHHbIE KaK Ha 3alUTy BHYTPEHHETO
pBIHKA, TaK U Ha MPOABIKEHUE MEXIyHApO[-
HBIX (TPaHCTPAHUYHBIX) YKOHOMUYECKHUX CBsI-
3ei.

B nanHOll crarbe paccmaTpuBaKOTCA He-
KOTOpbIE BOIPOCHI, SBJSIOUINECS (HOKYycOM Ha-
YUHBIX JUCKYCCUW B CBSI3M C YUPEKICHHEM B
Kazaxcrane kommnaHuii ¢ MHOCTPaHHBIM y4a-
CTHEM, U OTMEUaeTCsl, KaKhe 3aKOHOJaTeIbHbIe
pereHust OplTM OB HamOoJee dPPEKTUBHBIMU
JUIS IOBBILIEHHS KAY€CTBA HAITMOHAIILHOTO KOP-
MOPAaTUBHOTO 3aKOHOJATEIbCTBA, B TOM UHUCJIE C
y4eTOM BOIpoOca 0 HeoOXomuMocTu GhOpMHUPO-
BaHUSI COBOKYITHOCTH HOPM O KOPHOPAaTUBHBIX
rpynmnax.

3. Bompoc 0 COBEpIIEHCTBOBAHUU IPABO-
BOTO PETYJIUPOBAHUS BOIPOCOB, OTHOCSIIHX-
Csl K YUPEKJICHUIO KOMIIAHUNA ¢ MHOCTPaHHBIM
yJacTHeM, IPHOOpeTaeT 0COOYI0 aKTyaJIbHOCTh
B CBSI3U C YCHJIEHHEM MEXIOCYIapCTBEHHBIX
OTHOILIEHUH, HAMpaBICHHbIX Ha TMOIJAEPKKY
B3aMMHBIX WHBECTUIMI B HAI[MOHAJIbHBIE KO-
HoMuKH KazaxcraHa U MHOTMX HMHOCTPAaHHBIX
roCyAapCcTB, C KOTOPHIMHM TMOAJAEPKUBACTCS U
pa3BHUBaETCS SKOHOMUYECKOE COTPYIHHYECTBO.
Takoe pasBuTHE COBMATaET C OOIMIEMUPOBOMN
TEeHJCHIMEeH M100anu3alud U COOTBETCTBYIO-
IIMM pa3BUTHEM MEXIYHApOIHOTO MpaBa KOM-
MaHui Kak 0CcOoOO0M YacTh MEXIyHApOIHOTO
YacTHOTO MpaBa.

[IpyMeHHUTENHHO K PEryIupOBaHUIO KOMIIA-
HUH, KOTOpbIE CO3/1al0TCS B OTHOM TOCY/IapCTBE
3a CYeT y4acTusi B HUX MHBECTOPOB U3 JAPYTUX
roCyAapcCTB, JIJIsl OTBETa Ha BOMPOC O TOM, KaKoO-
My MPaBOIMOPAIKY MOTUUHSIETCS pelIeHHE BCeX
BOIIPOCOB, BO3HUKAIOIIUX B CBSA3M C yUpek[e-
HUEM M JIeATENbHOCTHIO IOPUANYECKOro JHIla,
co3gaHa Teopus opHoro Jmna (‘“‘one-entity
theory”). CornacHo 3TOW TEOpHH, BCE OTHOCS-
1[Mecs: K KOMIIaHUU BOTPOCHI (B TOM 4HCIIE, Y-
pexJieHue, MpaBoCrnoCcOOHOCTh, BHYTPEHHSIS Op-
raHu3alysi, OTBETCTBEHHOCTh KOPIOPATUBHBIX
JOJDKHOCTHBIX JIMII, a TaKKe OTBETCTBEHHOCTD
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YYaCTHUKOB KOMITAHUH T10 €€ 00s3aTeIbCTBAM)
PeryIupyoTcs MaTepHallbHO-IPAaBOBBIMU HOP-
MaMH OJTHOTO U TOTO K€ HallMOHAJILHOTO MpaBa
(lex societatis) [2; c. 404 - 406, 409].

B T0 xe Bpems ans omnpeneneHus mpume-
HUMOTO B 3TOM Clly4ae IpaBa CYIIECTBYIOT
JIB€ KOHKYPHUPYIOUIHE NPUBSI3KU — 3aKOHOJa-
TETHLCTBO HaxXOXKJICHHS MecTa 3(P(PEeKTHBHOTO
yIpaBJICHUS IOpUANIECKUM JTUIoM (“‘real seat”™)
a100 3aKOHOJATENBECTBO CTPAHbl YUPEKACHUS
ropuaudeckoro auma (“lex incorporationis™).
B kaxxnoM mpaBoropsiike omnpeensercs Mmpu-
MEHEHUE OJHOM W3 HTUX MpUBSI30K. Pa3zHu-
1[a 3aKJII0YaeTCs B TOM, YTO MPHU MPUMEHEHHUU
MPUBSI3KU K MeCTy 3 ()EKTUBHOTO yIpaBiIeHUS
KOMITaHUEH HAI[MOHAJbHOE MPaBO B MPHUHIIMIIE
NPUMEHSETCS K MHOCTPaHHBIM KOMIaHusM. B
CBOIO Oouepe/lb, MPUBSI3KA K MECTY YUPEKACHUS
IOPUAMYECKOTO JIMIIA MTO3BOJIIET NHOCTPAHHBIM
cyObeKTaM co3/1aBaTh IOPUAMYECKHE JIHILA TI0
IpaBy CTpaHy YUYpeXKIEHHsI, HO, KaK MpPaBUJIO,
HE TI03BOJISIET PETYIMPOBATh YUPEXKICHUE U Je-
ATEIBHOCTh TAKOTO IOPUIUYECKOTO JIUIAa HHBIM
IIPaBOM, KpOMeE IpaBa CTPAHBI €T0 YUPEIKICHHUS.

4. BMecTte ¢ TeM, rapMOHM3ALMS 3aKOHO-
JaTeIbCTBA B YacTU ONPENENICHUs TMPHUBSI3KH,
MoJyIeXKalle MPUMEHEHUIO TPH PErylIupoBa-
HUU CO3MaHUA M JESTeIbHOCTH KOMITAHUH C
WHOCTPaHHBIM y4acTUEM, IPUOOPETAET BaXKHOE
3Ha4Y€HUE, €CIM Ha OCHOBAaHUM MEXKIYHapo-
HOTO JIOTOBOpAa HAIlMOHAJIbHBIN MPaBOMOPSI0K
rapaHTUpyeT CBOOOAY YUPEKICHHSI KOMIaHHMA
JUIsl CyOBEKTOB W3 TeX TOCYAapCTB, KOTOpHIE
TaK)Ke SBJISIFOTCS YYaCTHUKAMM TAKOTO MEXy-
HapOJIHOTO JIOTOBOPA.

B nacrosiiiee Bpemsi cB0060a yUpexKACHHUS,
KaK 3JeMeHT 0oJjiee IIMPOKOM KaTeropuu 3Ko-
HOMMYECKOH CBOOOMBI, SBJISIETCS KOHIIECMIIUEH
€BpOIIEICKOro MpaBa, OCHOBAaHHOM Ha COOTBET-
cTByrolux HopMax J[loroBopa o (QyHKUIHOHH-
poBanuu EBpomneiickoro Coroza. B wactHOCTH,
JEHCTBHE ATOTO TMPHHIMMNA TpeOyeT, uyToObI B
HAI[MOHAJILHOM MPABOIOPSAJIKE OBUIM HCKIIIO-
YEeHBl OPaHUYCHHUSI, KACAIOLIUECS YUPEKACHUS
MHOCTPaHHBIMU CyOBbEKTaMU KOMIIAHUH B JaH-
HOM CTpaHe WIN MepeBoJa B €€ IOPUCIUKIIUIO
CYILIECTBYIOIIUX MHOCTPAHHBIX KOMIIAHUH, KaK
U CO3/IaHUSl UMU B 3TOI CTpaHe CBOMX MpejcTa-
BUTEJBLCTB, (PMIINAJIOB U JOYEPHUX OpraHu3a-
uuit [3; c. 807-808].

Kak moscHserca B auteparype, «cBobona
YUPEXKJIEHUSI OXBAaThIBAET CAMOCTOATEIHHYIO
JeSITEIbHOCTh, HANpPaBICHHYIO Ha TOJIy4YeHHE
JI0X0J1a, a TAK)Ke CO3aHHUEe HA TePPUTOPHUU JIPY-
roro rocyaapctBa-ydyactHuka [[loroBopa o EC
— @®.K.] npennpuaruii, «B TOM YHCJIE KOMIIa-
HUI», U yIpaBlIeHUE UMHU Ha TEX XK€ yCIOBUSIX,
YTO W Tpa)kJaHaMH 3TOro rocymapcta» [4; c.
4-5]. Takke yTOUHSIETCS, YTO «yCTaHOBJIECHHAsI
cT. 43, 48 JloroBopa o EC cBoOoa yupexaeHus
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KOMITAaHWI B COOTBETCTBUHU C HOBEWINEH IMpak-
tukoi Cyna EBporneiickux cooOI1ecTB mo3Bosis-
€T MHOCTPAHHBIM KOMITAHUSM MEPEHOCUTH CBON
LIEHTp yIpaBiieHus U3 oaHoro rocygapcta EC
B JIPYTOE, ..., COXpaHss MPU 3TOM CBOIO OpraHH-
3aIlMOHHO-TIPaBOBYIO hopMy» [5; c. 90].

B KOHTEKCTE NEWUCTBUSA MEXKIyHAPOIHOTO
YacTHOTO MpaBa JAeWCTBUE MPUHIMIA CBOOO-
JIbl YUPEXKICHUSI KOMIIAHUN MMeEeT 3HaueHUE B
cienyomux Tpex acrekrax: (1) mepemerienue
MecTa 3((PEKTUBHOTO YIpaBICHUS KOMITAHUEH
U3 CTpaHbl €€ YUPEKACHUS B JIPYTyI0 CTpaHy
EBporneiickoro Coro3a, 4be 3aKOHOAATEIHCTBO
HE JOJDKHO CO3/1aBaTh MPEMATCTBUN Ui OCy-
IIECTBJICHHUS TAaKOTO TIepeMeIIeHusl; (2) 3aKoHO-
JATeIICTBOM CTPaHbl YUPEKICHHUS] KOMIIaHUH
Tak)Xe He JOJDKHO CO31aBarhbCs KaKuUxX-In0o Oa-
PBEPOB ISl TaKOTO TepemereHus, u (3) cama
KOMITaHUSl JIOJDKHA HMETh BO3MOXKHOCTH (TO
€CTh TAaKUM JOJKHO OBITh COOTBETCTBYIOILEE
3aKOHOZATEIbHOE PEryJMpOBaHUE KaK B CTpaHe
yUpeXK/IeHUsl KOMIIaHWHU, TaK U B HOBOW IOpHC-
JUKLWW, KyJa MepeMellaeTcss LEHTP YIpaBs-
JICHUs] KOMIaHWeH) JUIsi TaKoro mepeMerieHus
cBoero 1neHTpa 3hGHEKTUBHOTO yIIpaBICHHS 0e3
HE0OXOMMOCTH JTMKBUIAIIUN KOMIIAHUH U OCY-
IIECTBIJICHUSI HHBIX CIIOKHBIX MPOIIElyp peopra-
HU3ALMHU, PECTPYKTYpU3ALIUK WIIM UHON TpaHC-
dbopmanmm [3; c. 809].

CBoOona y4pexaeHus KOMIIAHUU peau-
3yeTrcsi (XOTSI U B ONPEIEJICHHBIX IPABOBBIX
paMKax) MO yYCMOTPEHHIO YacTHOTO CyOBeKTa
MOCPEJICTBOM €r0 CaMOCTOSITENILHOTO BBIOO-
pa HauOosiee MPEANOYTUTEIHHOTO IJI CyIie-
CTBOBAHUA YUYPEKIAEMOU WIH YUPEKICHHOU
UM KOMIaHHWM IMpaBomnopsaka. FOpuanyeckoe
MpU3HAHUE CBOOOABI YUPEKICHHUS KOMIIaHUH
U BO3MOXXHOCTb €€ peanu3alii y4aCTHUKAMH
MEXIyHapOIHOTO HMYIIECTBEHHOTO 000poTa
MOKHO pacl€HUBATh KaK OJHO U3 MPOSBICHHIMA
aBTOHOMUU BOJIH.

5. B mpaBe Pecniyonuku Kazaxcran B kave-
CTBE O0IIEero MpaBuiia MPEeAyCMOTPEHO MpUMe-
HEHUE HAIMOHAJIBHOTO peXHMa B OTHOLICHHH
MIPaB MHOCTPAHHBIX CYOBEKTOB: COIIACHO M. 7
cT. 3 'K mHocTpanHbie puznyecKue u Iopuanie-
CKHe€ JTUIIa BIIpaBe NpuoOpeTaTh TaKue ke MpaBa
1 00s3aHbI BBIMIOJIHATH TaKHe e 0053aHHOCTH,
KaKHe MPEeayCMOTPEHbl T'Pa)XJTaHCKUM 3aKOHO-
JATEeITLCTBOM JUJIS TPaX/1aH U IOPUINYECKUX JIHI
Pecny6nmuku Kazaxcran. To ecTs rpaxkaaHckue
mpaBa ¥ 00s3aHHOCTH HHOCTPAHHBIX CYOBEKTOB
MOJUUHSIIOTCSl 3aKOHOMATENbCTBY PecnmyOnuku
Kazaxcran.

B Tom umcne mobbie Guznueckue u 0pu-
JUYECKue Jula, AeCTBYIOIINE B paMKax IOpHUC-
nukiy Peciy6nmku Kazaxcran BipaBe yupex-
JIaTh IOPUIUYECKUE JINLA, OCYIIECTBIATh MIpaBa
YYaCTHUKOB IOPUINYECKUX JIUIl U MPEeKpalaTh
CBOE€ y4acTHe B IOPUAMYECKUX JINLAX MO MPaBU-
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JaM Ka3aXCTaHCKOTO 3aKOHOJaTenbcTBa. VHbie
MpaBUJia MOTYT yCTAHABIUBATHCS TOJIBKO 3aKO-
HOJATEJIbHBIMU aKTaMHU U PaTU(ULIHPOBAHHBI-
Mu Pecnybnukoit Kazaxcran mexmyHapoIHBI-
MU JI0TOBOpaMHU.

6. B 3TOM KOHTEKCTE cCienyeT OTMETHTh
yuyactue PecnyOmuku Kazaxcran ¢ Compyxke-
cTBe HezaBUCHUMBIX rocymapctB («CHI») u ee
yieHcTBO B EBpaszuiickoM DxkoHomuyeckoM Co-
103e («KEADCy).

B pamkax ¢ynaknuonupoBanus CHIT ne
MpeaycMOTpeHo hopMHUpOBaHUE OOIIETO MpaBa
JUIsl TOCYyIapCTB-y4yacTHUKOB, camo Coppyxe-
CTBO HE 00JaZiaeT HaHALMOHAIBHBIMU IOJIHO-
mounsimu (cT. 1 YeraBa CHI')!. Ha yposue CHI'
HE CO3/1aeTCsl 00s13aTEeIIbHBIX TIPABHII 00 YUPEK-
JICHUH IOPUINYECKUX JIUI[ B paMKaxX KaKoro-To
obmero mpoctpanctBa. B ct. 20 YcraBa CHI'
3aKkperisieTcs: 0e3ycliOBHOE NpU3HAHHME HallM-
OHAJILHOTO 3aKOHOJIATeNIbCTBA KaK HCTOYHHKA
MIPABOBOT'0 PETYIUPOBAHUS B KaXKJIOM COOTBET-
CTBYIOILIEM TOCYAapCTBE MO BOIPOCAM, OTHOCS-
muMcest K cepaMm COBMECTHOW JAESTEIbHOCTH
yuactHukoB CHI, a Takxe nexmapupyercs Ha-
MPABJIEHHOCTh JIEATEIbHOCTU TOCYAapCTB-uJie-
HOB Ha CONMKEHHE HAIlMOHAJIbHOTO 3aKOHOJa-
TEIbCTBA.

Yro xacaercs EADC, To B COOTBETCTBUH
co ct. 1 [loroBopa o EBpa3zuiickoM DkoHOMUYE-
ckoMm Corose («JloroBop o EADC») on co3nan
KaK «IKOHOMHYECKHH COI03, B paMKaxX KOTOpO-
ro oOecreunBaercs CBOOOIA IBIKEHHUS TOBa-
POB, yCIIyT, KanuTtajga u pabouyeil Cuiibl, IpoBe-
JICHWE CKOOPAMHUPOBAHHOM, COITIACOBAHHOM
WM €IUHOU MOJIUTUKU B OTPACIIAX IKOHOMHUKH,
onpeAeNeHHBIX» 3TUM J[oroBOpoM MM MEXTy-
HApOIHBIMHU JoroBopamu B pamkax EADC?. B
3aBHCHMOCTH OT OINpeAENIEHHOro crnocoda mpo-
BeJleHUs MONUTHKU B pamkax EADC dopmamu
TaKOM TOJUTHKU ONpEIesIeHbl TapMOHU3ALNS
3aKOHOZAATENbCTBA, YHU(PUKAIIMS 3aKOHOAATEb-
CTBa, a TaK)X€ HEMOCPEJACTBEHHOE NMPUMEHEHHE
pemennii opranoB EADC, npUHSATBIX paMKax
MX TIOJIHOMOYMI. B COOTBETCTBUU C MOJIIOKEHHU-
smu Paznena XV [loroBopa o EADC nexnapu-
pyeTcsi 11eIb 00eCreunTh CBOOOTY YUPEKICHHUS,
JIESITEIbHOCTH U OCYIIIECTBIIEHUE NHBECTULINH B
pamkax EADC (m. 1 ct. 65). Bmecte ¢ Tem, B
COOTBETCTBHUU C COAEPKaHUEM II. 8 CT. 65 U CT.
66 Jloroopa 0 EADC (akTudecku rapaHTupy-
eTcsl COOMI0IEHNE HAIIMOHAJILHOTO PEeKUMa Mpu
PEryIupOBaHUU BOIPOCOB YUPEKACHUS U Jesi-
TEIbHOCTU IOPUIWYECKUX JUI], CO37aBaeMbIX
nuiamu u3 ctpad yuyactHul Jlorosopa o EADC,
3aKpervIsieTcss 00s3aTeNIbCTBO HE JOIMYyCKaTh
«TIPOU3BOJIBLHOM WJIM HEONPABIAAHHON AUCKPHU-

MUHAIUU MEX]Ty TOCYIapCTBAMH WU CKPBITHIX
OTPaHUYCHUI».

Taxum 00pa3oM, U B paMKax TeX MEXIocCy-
JApPCTBEHHBIX 00bEeTMHEHNH, B KOTOPBIX Ka3zax-
CTaH y4acTBYET B IIEJIIX MEKIOCYAapCTBEHHOTO
SKOHOMHYECKOTO COTPYJHHYECTBA, BOMPOCHI
YUpPEXKICHUS M JEATEIbHOCTH HOPUINYECKUX
JIUI] C UHOCTPAHHBIM YYacTHEM PEryIupyeTcs
UCKITIOYUTEIbHO HAIMOHAIBHBIM  3aKOHOJa-
tenbcTBOM PecnyOnmuku Kazaxcran. [lpunnmm
cBOOONIbI yUpEeXK/IECHUS KOMIIAHUM, aHaJOTH4-
HBIW TOMY, KOTOPbIU MpeaycMoTpeH JloroBopom
0 EC, B ka3axcTaHCKOM MpaBe HE ONPEACIISIETCA.

7. Taxas no3unusa Pecryonuku Kazaxcran
[0 BOIPOCY O MPUMEHEHHH HAIMOHAIBHOTO
mpaBa NpU YUPEKICHUHM IOPUIWYECKUX JIHII
C MHOCTPAaHHBIM YYacTHEM, OINpEAEICHUH HX
MIPaBOBOT0 CTaTyca M PEryJupoBaHUM UX [e-
ATEILHOCTH TPEACTaBIsIeTcs 000CHOBAHHOM.
Kax ormeuaet Jlyoosuiikas E., ceo0oma yupex-
JICHUsI U BKJIIOYaeMasi B ee coJiep:kaHue cBodoa
MepeMEeNICHN KOMITAaHUI HEPa3phIBHO CBSI3AHBI
¢ uneed QyHKIMOHUPOBAHUS €IWHOTO PBIHKA,
OJTHAKO HEJOBEpHEe K WHOCTPAHHOMY IIpaBy U
HEOOXOAMMOCTh 3alIUTUTh COOCTBEHHBIN IIpa-
BOBOM 00OpOT HE MO3BOJISAIOT HALIMOHAIBHOMY
MIPABOIOPSJIKY JAOMYCTUTh MPUMEHEHUE K JeHi-
CTBYIOLLIUM B paMKaX €ro IOpUCAUKIUU KOMIIa-
HUSM IPUMEHEHHE MHOCTPAHHOIO MpaBa, MoKa
COOTBETCTBYIOLIEE TOCYIapCTBO HE OyIeT yBe-
PEHO B TOM, YTO TaKO€ MHOCTPAHHOE IMPaBoO 3a-
LIUIIAET WHTEPECHl KPEIUTOPOB KOMIAHHUH, €€
pPabOTHUKOB WJIM €€ YYaCTHUKOB HE XYK€, YeM
JIOMaITHUI 3aKOH 3TOro rocyaapcTsa [4; c. 31].

JlecTBUTENIbHO, TPUMEHEHUE MPUHIUIA
CBOOOIBI YUPEKIEHUS U CBOOOIBI TIEpeMelnie-
HUSI KOMITAHUH HEBO3MOXKHO 0€3 TOro, 4ToObI
KOpPIIOPAaTUBHOE 3aKOHOAATENHCTBO B3aUMOICH-
CTBYIOLIUX TOCYAApCTB OBUIO TapMOHU3UPOBA-
HO, YCTaHaB/IMBasi Ooyiee UM MEHee UACHTUY-
HbI€ HOPMBI, 00€CIeUNBAIOIINE ISl KOMIIaHHH
U3 pa3HbIX TOCYAApCTB OJUHAKOBBHIC YCIOBHS
JESITEIbHOCTH M KOHKYPEHIIMH B paMKax co-
OTBETCTBYIOIIUX IMpaBonopsiakoB. CoOCTBeH-
HO, peaju3anusi CBOOObI yUpexAeHUS (B TOM
qHclie IeKJIapupyeMasi B KauecTBe HalpaBiICHUs
JUISL MEXKIOCY/IapCTBEHHOTO COTPYIHUYECTBA B
JloroBope 0 EADC) u siBisieTcst HaCTOSIICH 11e-
JIBI0 TAPMOHM3AIIMH KOPIIOPATUBHOTO MPaBa.

B nanHOoM cnywae menecoobpasHo oOpa-
TUTh BHUMaHHE Ha TO, YTO ATO JOJDKHA OBITH
MMEHHO TapMOHU3allUs, B pe3yabTare KOTOpPOi
OydyT yCTpaHEHbl HallOHAJbHBIE pa3IUYus,
«KOTOpbIE MOTYT MPUBECTU K HAPYIICHUIO HH-
TEpPEeCOB KOMITAHUHN U TPETHUX JIUI] B PE3yJbTaTe
MepeMEeNIeHUs KOMIIAaHUI», C OAHON CTOPOHHBI,

! Vemas Coopyacecmsa Hezasucumvix Tocyoapems (2. Munck, 22 aunsapsa 1993 cooa) // http://www.cis.minsk.by.
Jlocosop o Espasuiickom sKkoHoMuueckom coioze, 3axmouennvitl 29 mas 2014 200a, scmynuswiuil 6 cuny ¢ 1 aueaps

2015 200a // https://docs.eaeunion.org.
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U OyAyT cOXpaHEHbl HAllMOHAJIbHbIE Pa3IUYUs,
MO3BOJISIONIME KOMIAHUSM M UX YYaCTHHUKAM
BBIOMpPATh HE TOJIbKO HamOojee TpHeMIIeMbIe
JUISL HUX YKOHOMUYECKHE yCIIOBUS, HO U Hanbo-
jee KoM(pOpTHOE AJIsi HUX KOPIOpPAaTUBHOE Ipa-
BO [4; c. 56-60].

[IpencraBnsieTcsi, YTO OTCYTCTBUE UMEHHO
TaKOro OOIero MOHUMaHUsl OTHOCUTENBHO Iie-
Jeil rapMOHM3AIMH I'PaXIaHCKOTO IIpaBa B paM-
kax EBpA3DC mociyXujio OAHOW W3 NPUYUH
Toro, 4to nposogusmasics B 2011 — 2014 rogax
pabora Komuccuun CoBeTa MUHHUCTPOB FOCTH-
UK rocynapcts-yyactTHukoB EBpA39C no rap-
MOHM3AIMHN TPaXJTAHCKOTO 3aKOHO/ATENIbCTBA
(B cocTaBe KOTOPOW MBI yuyacTBOBau oT Kazax-
CTaHCKOHM CTOPOHBI) OCTa’dach HE3aBEPIIICHHOM.
Unensl 3Tou Komuccun He CMODIM OOCTHYL
B3aMMOIIOHUMAaHUs OTHOCUTeNbHO KoHnenuuu
u ctaryca OCHOB pa3BUTHSI TPAXKTAHCKUX 3aKO-
HOJIATEJIbCTB TOCYAapCTB-y4aCTHUKOB EBpA3-
OC, moHATHS W KiIaccU(UKAIUN OpraHu3alnui
KOPIOPAaTUBHOIO THIA, KaK U MO HEKOTOPBIM
JIPYTUM acCIeKTaM.

8. Bompoc o npuMeHUMOM MpaBe K rpax-
JAHCKUM MPABOOTHOIIEHUSIM BO3HHUKAET B CIIy-
yae 3aKIIOYEHHUS TPakKJaHCKO-TPAaBOBBIX J10-
TOBOPOB C Yy4acTHEM HHOCTPAHHOTO CyObeKTa.
Kak oTmeuaeTcst B aBTOPUTETHBIX HUCTOYHHUKAX,
BBIOOP MPHUMEHUMOTO MpaBa B KaueCTBE METO-
Jla MEXIYHapOAHOIO YacTHOTO TpaBa HMeEeT
JIBOMHOE 3HaueHue. B ogHOM ciiywae, Takoil
BBIOOp JleaeTcs Mo BOJIE YYacTBYIOIIMX B JI0-
TOBOPE CTOPOH, SBJISIOIINXCS CAMOCTOSTEIIbHbI-
MU CyObEKTaMH Ipa’kJaHCKOTO MPaBa, U B 3TOM
clly4ae BbIOOp IpaBa OCHOBAH Ha MHIMBUAYab-
HO cBOOO/IE ¥ AaBTOHOMUU BOJIM YACTHBIX JIMII.
B npyrom ciiydae nMeeT MecTo OIpeleieHne
MPUMEHHUMOTO MTpaBa HAa OCHOBE 3aKOHOAATENb-
HBIX HOpM, 0€30THOCHUTEIBHO TOTO, IPUBOAUTCS
JM OHO K JIEHCTBUIO YYaCTBYIOIIMMHU B IPaBO-
OTHOIIIEHUU YAaCTHBIMH JIUI[AMH, CYyAOM WU B
cuiy 3akoHa [6; c. 311-312].

B cooTBeTcTBHU € Ka3aXCTaHCKUM 3aKOHOM
BBIOOP MPUMEHHUMOTO IIpaBa MPUMEHHUTEIHHO K
BOMPOCAM yUpEXJIeHUs, AeSITETLHOCTH U OIpe-
JIEJIEHUS] TIPAaBOBOTO TMOJIOKEHUS FOPUIUIECKUX
JIUI] ¢ UHOCTPAHHBIM yYacTHEM OMpEeIeseTcs
Ha OCHOBe crenuaibHbelx noioxenuii ['K. B
YaCTHOCTH, B COOTBETCTBHHM cO CT.CT. 1100 m
1101 TK «3akoHOM IOpUIAYECKOTO JIUIA CYUHU-
TaeTcsl MpaBO CTPAHBI, TJ€ 3TO IOPUAMYECKOE
JIMIO YYPEXKIEHO», U UMEHHO 3aKOHOM FOpUIHU-
YECKOTO JIUIA ONPENENSeTCsl ero rpa)aaHcKas
PaBOCIOCOOHOCTh. B paMkax ka3zaxcTaHCKOTO
MPaBOIOPAIKA JAESITEIbHOCTh HWHOCTPAHHBIX
OpraHM3alil peryaupyercss Ka3axCTaHCKUM
IPaBOM.

Cornacno cr. 40 I'K ropuanueckoe uiio
yUpEK/IaeTCs HA OCHOBE BOJICU3BSBICHUS Y-
peXIaIUX €ro CyObeKTOB YacTHOIO IpaBa

%’ AzamammulK HcIHe az3amammeolk ic Heyp2izy KyKblebl

(pusnueckux W / WK IOPUIAYECKUX JIUIT). A
€CJIM OpraHu3alusl YYpeKIaeTcsl C y4acTHeM
rocylapcTBa WM aJIMUHUCTPATUBHO-TEPPUTO-
puansHOU equHuIbl PecyOmmku Kazaxcran, To
TaKOBBIE TAK)KE PAacCMAaTPUBAIOTCS B KaueCTBE
CyObEKTOB YacCTHOIO IpaBa, a B COOTBETCTBHUHU
co cT. 114 T'K K HUM «IIPUMEHSIOTCA HOPMBI,
OTIpECIAIONINE YUaCTHE IOPUINYECKUX JIHI] B
OTHOIICHUSAX, PErYINPYEMBIX TPaKIaHCKUM 3a-
KOHO/IaTeJIbCTBOM, €CJIM MHOE HE BBITEKAeT U3
3aKOHOZAATENbHBIX aKTOB». B mro0oMm ciydae,
IPU YUPEKICHUH IOPUANYECKUX JIUII, TOCyap-
CTBO ¥ aJMHHHUCTPATUBHO-TEPPUTOPHUAIILHBIC
€IMHUIIBI BCET/Ia BHICTYMAIOT HAa PaBHBIX Hada-
JaX ¢ UHBIMHU YYaCTHHUKAMH COOTBETCTBYIOLIUX
npaBooTHomeHuH (1. 1 ct. 111 um. 1 ct. 112 TK).

B tom uucne, yupexaeHue H0pUINYECKOrO
nuna B Kazaxcrane, Korja yupeauTeneM BbICTY-
MaeT WHOCTPAHHOE JIUIO0, PErYIUPYeTCs Ka3zax-
craHckuM 3akoHOM. CornacHo 1. 1 ctT. 1114 'K
«K JIOTOBOPY O CO3JaHMH IOPUIUYECKOrO JIMIIA
C MHOCTPaHHBIM Y4YacTHEeM IMpHUMEHsIeTCs Ipa-
BO CTpaHbl, TJ€ YUPEKIACTCS WM YyUPEKICHO
opuandeckoe Juio». Jta HopMa ['K saBisieTcs
MMITEpAaTUBHOM, HE JOITYCKAIOIICH BHIOOpa HHO-
ro MpaBa, KpoMe IpaBa CTpaHbl HHKOPIOPAIHH,
U IPUMEHSAETCA K IOPUINYECKUM JIHIAM JIF000i
MPEeIyCMOTPEHHON HAalMOHAJIBHBIM 3aKOHOJA-
TEIbCTBOM OPraHU3alMOHHO-IIPABOBOM (hOPMEI.

JloroBopoM O cCO3JaHUM Ka3aXCTAaHCKOTO
IOPUAMYECKOTO JIUIa JByMsl Wiu Oosee Jula-
MH SIBJISIETCS yUpeauTeNbHbI goroBop. Coaep-
XKaHue U (popMa yupeauTenbHOro JA0roBopa, a
TaK)Ke MOPSAJOK €ro 3aKIIOUEHUs! ONpeIesIoT-
csl 3aKOHOM. B 3aBHCHMOCTH OT opraHuzaiiu-
OHHO-TIPaBOBOM (HOPMBI IOPUAMYECKOTO JIHIIA
pa3inyaTcs MpaBuUiia, OTHOCAIINECS K KPYTy
pEryaupyeMbIX OTHOIICHUH, IEPUOY NEUCTBUS
U MPEKPaIllEHUI0 YUPEAUTEIHHOTO 1oroBopa. B
OTHOIIIEHWUHU aKIMOHEPHOTo obmecTBa («AO»),
HalpUMep, YUYPEIUTENbHbII JOTOBOP CIIY>KUT
OCHOBaHuEM i yupexaeHuss AO u perynu-
pyeT B3aMMOOTHOIICHMsS yupeauTeseld Mo BO-
npocam cozganuss AO u ¢GoOpMHUPOBAHUS €TO
MEePBOHAYAJIBLHOTO YCTaBHOTO KamuTtaja. Yupe-
JIUTEJIbHBIN TOTOBOP JEHUCTBYET TOJIBKO 10 MO-
MEHTa rOCyAapCTBEHHON perucTpaiy BbllycKa
00bsiBeHHBIX akiuii AO. A y4peauTenbHBIN
JIOTOBOP TOBAPHILIECTBA C OTPAHUYEHHOM OTBET-
CTBEHHOCTBIO COXPAHSET CBOIO CHIIy B TEUCHHE
Bcero cpoka aearenbHoctd TOO. Ecnu nocie
yupexaeHuss TOO eauHCTBEHHBIM YYpeauTe-
JIEM B COCTaB €r0 yYaCTHUKOB BXOJIUT BTOPOM
WM HECKOJIbKO yYaCTHUKOB, OHM JOJKHBI 3a-
KIIIOUUTh YYPETUTENbHBIN JO0roBOp, a IpHu Ie-
penade J10JIM y4acTusi B TOBApHILECTBA HOBBI
YYaCTHUK JIOJIKEH MPUCOECTUHUTHCS K yUpeau-
TEIBHOMY JIOTOBODY.

9. B coorBerctBum ¢ 1. 2 ct. 1114 I'K 3a-
KOH CTpaHbl YUPEKICHUS IOPUINYECKOTO JINIIA
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(lex incorporationis) mpuMeHsETCS K JIFOOBIM
MPABOOTHOIICHUSM MEXIY YYaCTHUKAMU IOpH-
JUYECKOTo JIMIIA, B paMKaX KOTOPBIX OHH OCY-
IIECTBIIAIOT B3aUMHBIE ITpaBa U o0si3aHHOCTH. K
TaKUM OTHOIIEHHUSIM HETOCPEICTBEHHO OTHECe-
HBI OTHOIIICHHUS IO CO3/IaHUIO U MPEKPAIICHUIO
IOPUAMYECKOTO JINIIA, Mepeladyd 0N Y4acThs
B HEM OT OJIHOTO yYaCTHHUKA K JPYToMy, a Tak-
JK€ WHBIE TaKWe OTHOLICHHs. JTa HOpMa TaKxkKe
UMIIEPATUBHA, U TPUMEHUTEIBHO K YIOMSHY-
THIM OTHOIICHHUSIM MEXAYy YYaCTHHKAMH IOpH-
JUYECKOTo JIMIA, CO3aHHOTO MO Ka3aXCTaHCKO-
My TIpaBa, MIPUMEHUMBIM MPABOM MOXKET OBITh
TOJIFKO Ka3aXCTaHCKOE 3aKOHO/IATENIbCTRO.

B wacTtHOCTH, Ka3aXCTaHCKOE MPAaBO BCeraa
SBIISIETCS IPUMEHUMBIM IIPABOM K JIFOOBIM KOp-
MOPaTUBHBIM JIOTOBOpAaM, 3aKJIIOYaEMbIM B OT-
HOILIEHUY WU 10 TIOBOAY IOPUAUYECKOTO JIHUIIA,
YUpEXKIaeMOT0 WM YK€ YUPEKICHHOTO IO 3a-
KoHonatenbeTBy Pecyonuku Kazaxcran, B Tom
YHClie TAKUM, KaK:

- yuYpenuTeNbHBIN J0TOBOP;

- 0 MpEeKpalleHUuH IOPUINIECKOTO JINIIA;

- 00 OTHOLIEHUSX MEXIy Yy4aCTHHUKaAMU
IOPUAMYECKOTO JIMIIA, CBSI3aHHBIX C UX B3aHM-
HBIMH [IPaBaMH U 00S3aHHOCTSAMU;

- COTJIALICHHsI MEX1y YYaCTHUKAMHU O TIepe-
Jlaue aKIuil Ui ToNel y4acTus, uX KyIuie-mpo-
JaKe WIK UHOMY OTYYXJICHUIO;

- O BHECEHUU HU3MEHEHUU W JOMOIHEHUI
B BBILIENIEPEUHCIICHHBIC IOTOBOPBI, a TAKKe UX
MPEeKpAIECHUH.

10. OOGpamraer Ha ceOs BHUMaHHE HECO-
BepIICHCTBO pemakimu 1. 2 cr. 1114 TK®. B
YaCTHOCTH, BO3HUKAET BOMPOC O TOM, HACKOJb-
KO HMMIEpPaTUBHBIM MOXET OBbITh TpeOoBaHHE
0 TPUMEHEHUHU Ka3aXCTaHCKOTo MpaBa K Iepe-
Jaue J0Jel y4acTus WIHM aKIUi OT y4acTHHKA
TOO wunu akuuoHepa, COOTBETCTBEHHO, JIUILY,
HE SBISIONIEMYCS] YUYAaCTHUKOM / aKIMOHEPOM
JAHHOTO Ka3aXCTAHCKOTO IOPUINYECKOTO JUIIA.
[To sTOoMy BOmpOCy MMEET MECTO AUCKYCCHUS B
kazaxcranckoM npase. Hanpumep, M.K. Cyneii-
MEHOB CUHUTAET, YTO B JIOTOBOpaxX O Mepeaaye
aKIM{ MOXHO OTPEAETUTh HHOCTPAHHOE TIPaBO
B Ka4eCTBE MPUMEHUMOTO, MOCKOIbKY B TaKUX
JIOTOBOPAxX pedb HE UIET 00 YCTAaHOBIECHUH B3a-
UMHBIX TIPaB M OOS3aHHOCTEH JEHCTBYIOLIUX
akunonepoB AO [7; c. 760]. CBoe MHEHHE BbI-
ckaszan J[.A. bparycs [8].

[To »aTOMy BOIpOCY MHOI Tak)Ke BBICKa3a-
Ha MO3UIIKA, KOTOpas 3aKII0YaeTCsl B TOM, 4TO,
o o01IeMy MpaBuiLy, JO0bIE JOTOBOPHI O BO3-
Me3IHOW Wik 0e3BO3ME3IHOM IMepeaade JToJIeH
y4acTusl B Ka3aXCTAHCKOM IOPUIUYECKOM JIHIIE
WIM akuui kazaxcraHckoro AO momjekar pe-

T'YJIMPOBAHUIO 3aKOHOJATEILCTBOM PecnyOnuku
Kazaxcran [9]. B nononnenue x panee omyomu-
KOBAaHHBIM apryMEeHTaM ClieAyeT J00aBUTh, UTO
mo0as mepeaada akIuil Uiy A0Jel ydyacTus 03-
HayaeT He MPOCTO CMEHY COOCTBEHHHUKA B OTHO-
IIEHUH 00bEKTa TPakIaHCKUX MPaB, HO TAKXKE U
COOTBETCTBYIOIIIEE U3MEHEHHUE MO OTHOIIECHUIO
K CyOBeKTy mpaBa (COOTBETCTBYIOIIEMY IOpH-
JMYECKOMY JIMILy ), Y€l MpaBOBOM CTaTycC Ompe-
JeNseTcs, a JesTeNIbHOCTh perynupyeTcs mpa-
BOM CTPaHBI YUPEKACHUS STOTO IOPUANUECKOTO
muna. B Tom uncne 00s3aTenbHO MPUMEHSIOT-
Csl TOJIOKEHHUsT O TpaBe MPEUMYIIECTBEHHOU
MOKYTIKH, YBEJOMJICHHUSIX O HAMEPEHUH U OCY-
IIECTBICHUU OTUYKJIEHUSI TUO0 MpruoOpeTeHUS
KpPYIHOTO MakeTa aklui, 00s3aTelnbHbIX Mpe-
JIOKEHUSIX OCTABIIMMCS aKIIMOHEpaM, Ypery-
JUPOBAHUIO BOMPOCOB 00 yrmiaTe TUBUACHIIOB,
CO3bIBE 001X COOpaHUil U IPyTHe HOPMBI.
Kak oTMeueHo BbIlIIe, 3TO SABISETCS KIaCCU-
YECKUM MOJXOI0M, IPUHATHIM B MEXKIyHAPOI-
HOM YacTHOM IpaBe, Koraa TpeOyeTrcs, YTOOBI
BO H30€KaHUE MPABOBOM HEOMpEAeNeHHOCTH
MPUMEHEHUIO TIOJIeKAIN MpaBUia TOJIBKO Of-
HOTO TIPABOIOPSAJKA, W MOMbITKA OObEIUHHUTD
JBa TpaBa [JIsl PEryJIupOBaHUs OJHOW M TOM
K€ KOMIIaHUU He jaomnyckaercs [2; c. 409-410].
B cBs3u ¢ 3TuM, paccMaTpuBas BO3MOXKHOCTH
JUISL YaCTHBIX JIUI] MPOSIBUTH aBTOHOMUIO BOJH
MIPH 3aKJIIOYEHHUH, HAIPUMED, aKITUOHEPHBIX CO-
[JIallleHUH, JOTOBOPOB MO OTUYKJICHHUIO aKIIHii
U WHBIX JOTOBOPOB, HAaNpaBIEHHBIX Ha Ypery-
JTUPOBAHUE KOPIOPATHUBHBIX MPaBOOTHOLICHHMA
WJIH OTHOCSIIIMUXCS K FOPUIUYECKUM JIUIIAM, Clie-
JyeT MIOMHHTb, YTO IPUMEHEHHUE STOTO MPUHITHU-
11a MOXET UMETh OTpe/IeTICHHbIC UCKITIOUEHUSI.
B uyacTtHOCTH, TUpHUMEHEHHE AaBTOHOMHUU
BOJIM B TPAHCTPAHUYHBIX CAETKAX OrPaHUYUBA-
eTCsl 1711 TOTO, YTOOBI HE JOMYCTHUTh OTOBOPKHU
B JIOTOBOPE yCIOBHIl B 00X0/1 3aKOHOIATEIbHBIX
TpeOOBaHUI HAIMOHANBLHOTO MYOIWYHOTO IO-
psaka. Kpome Toro, aBTOHOMUS BOJIU HE JTOJIXK-
Ha IPUMEHSTHCS JIJIS1 TOTO, YTOOBI BEIOUPATH JIs
BKJIIOYEHHS B JIOTOBOP MOJOKEHHUSI M3 Pa3HBIX
3aKOHOJATEIbHBIX CUCTEM IS PETYIHPOBAHUS
onHoro npaootHomenus [10; ¢. 1336-1338].
11. Takxe ciemyeT UMeTb B BHAY, YTO U
lNaarckue nOpPUHLUIBI BBIOOpA MPUMEHHUMOTO
MpaBa B MEXIYHAPOAHBIX KOHTPAKTAaX HE pery-
JUPYIOT BEIOOP MPUMEHUMOTO MIpaBa MPUMEHU-
TeabHO K KommaHusaM (1. 3 ct. 1) [11]. B kom-
MEHTapUH K STOMY MOJIOKEHHUIO yKa3bIBaeTcs,
YTO TAKO€ MCKIIIOYCHHE CIIETTaHO B CBSI3U C TEM,
YTO M0 IAaHHOMY BOIIPOCY HET KOHCEHCYca JI100
OTHOCUTENIbHO KBaJIU(HUKAIIMH COOTBETCTBYIO-
IIMX OTHOIIEHUH B Ka4€CTBE IOTOBOPHBIX, JINOO

s, Ppadicoanckuti kooekc Pecnyonuku Kasaxcman (Ocobennas wacmv) om 1 uions 1999 eooa // «Kazaxcmawnckas
npagoay om 17 urona 1999 cooa Ne 172-173; Beoomocmu Ilapramenma Pecnybnuxu Kazaxcman, 1999 2., Ne 16-17,

cm. 642.
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OTHOCHUTEIIbHO TOTO, IPUMEHNMA JI aBTOHOMHUS
BOJIM K 3TUM OTHOIIEHUAM BooOure. [Ipuyem,
3TO HE O03HAYaeT TOTO, YTO B OTHOUIEHHH STHUX
WCKITIOYEHHBIX aCIEKTOB aBTOHOMHSI BOJU HE
npuMeHuMa: ['aarckue NpUHIMITBI HEUTPAJIbHBI
B 9TOM BOIIPOCE, U OHU HE MPEMATCTBYIOT 3aKO-
HOJIATEeJI0 WJIM UHBIM CYOBEKTaM B TOM, YTOOBI
pacnpoCTpaHUTh NPUMEHEHNE ABTOHOMUU BOJIH
B OTHOIICHUH JTFOOOTO UCKITIOYEHHOTO acleKTa.

Uto Kacaercsi UCKIIOYEHUS] KOMIAHUW W3-
mon cdepbl nmelcTBUS yKa3zaHHBIX [aarckux
MIPUHIIMIIOB O MPUMEHUMOM IIpaBe K JOroBOpam,
TO 3TO UCKJIIOUEHUE JIEHCTBYET MPUMEHUTEIHHO
K TaKMM BOIpOCaM, KaK CO3/laHUE U OpraHH3a-
11sl KOMITAaHWH, MHBIX KOJUJIEKTUBHBIX 00pazo-
BaHUN M TPACTOB, y4yacTue / YICHCTBO B HUX,
MPaBOCIOCOOHOCTh, BHYTPEHHSSI OpraHU3alys,
MPOLEAYPHI IPUHSTHS PEIICHUN, IPEeKpalieHIe
Y TUKBUJIAIUS] KOMITAHUN U MHBIX OpraHMU3aIlHii.
B ynomsiHyTOM KOMMEHTapuH yKa3bIBaeTCsl, 4TO
BO MHOTHX IOCyAapCTBaxX 3TU BOMPOCHI PETyIIu-
PYIOTCS CTIeUaIbHBIMU MOJIOKEHUSIMU MEXKTY-
HApOJHOT0 YaCcTHOTO IMpaBa O KOMMAaHUAX (Kak
MIPaBUIIO, 3TO — MPABO CTPAHbI YUPEKIACHUS WITH
HaxXOXKIEeHHsl opraHa ympasieHus). [lpu stom
[Naarckue mpUHIKIIBEI TPUMEHUMBI K JOTOBOPAM
caMUX KOMIIaHUN C TPETbUMHU JIUIIAMU, a TaKKe
K KOMMEpPYECKUM KOHTPAKTaM MEXIy y4acTHH-
KaMH KOMITaHUN (aKIIMOHEPHBIE COTTIAIIICHUS).

12. TlocnenHsisi OroBOpKa, OJHAKO, HE MO-
3BOJISIET BHIOOP MHOTO MpaBa, KpOMe Ka3zaxCTaH-
CKOT0, IPUMEHUTENBHO K aKIIMOHEPHBIM COIVIa-
menusiM. Kak yka3aHo BbIII€, B COOTBETCTBHHU
c1. 2 ct. 1114 T'K nro6bie «OTHOIICHUS MEXIY
YYaCTHUKaMU IOPUINYECKOTO JIUIA, CBI3aHHBIE
C UX B3aUMHBIMU MpaBaMu U 00S3aHHOCTSIMIY,
€CJIM 3TO IOPUANYECKOE JIULO YUPEKIEHO B CO-
OTBETCTBUHU C 3aKOHOAATEIbCTBOM PecmyOnmuku
Kazaxcran, moanexar perylivpoBaHHIO Kazax-
CTaHCKUM IIPAaBOM.

Takoil moaxoa, OTpaKeHHBIN B Ka3axCTaH-
CKOM IIpaBe, MPEICTaBIIeTCI O00OCHOBAHHBIM.
Kak B rpaxmanckoM mnpaBe 0co0O0 BBIIEISIETCS
KOpPIOPAaTUBHOE ITPaBO, TaK U B MEXKIyHAPOIHOM
YaCTHOM IIPaBe BBIJEISIETCS MEXyHApOIHOE
MpaBo KoMmnaHui. Bo MHOrux ciyyasx OCHO-
BaHUSMU JJI1 BOSHUKHOBEHUS, U3MEHEHUS WU
MIpEeKpalleHus] KOPIOPATUBHBIX OTHOIICHUH SIB-
JISIeTCS He ClIeJIKa, a UHbIEe IOpUANYeCcKHe (aKThl
U coObITUs (Hanbosiee pacrpoCTPaHECHHBIMH
Y BaXXHBIMH, HO HE €IMHCTBEHHBIMH, U3 KOTO-
PBIX SIBISIFOTCSI perieHus coopanuii). B cBs3m
C ATUM OOJbIIasi YacTh KOPHOPATUBHBIX OTHO-
LICHUH He SBJISIETCS] JOTOBOPHBIMH, HO PETYJIH-
pYIOTCSI HOPMaM{ HMIIEPATUBHOTO CBOMCTBA.

OTo 3aMeuaHue KacaeTcs W Tak Has3blBae-
MBIX KOPIIOPAaTUBHBIX JOTOBOPOB, IMOHITHE H
KJIacCU(UKALMIO KOTOPHIX B HACTOAILIEE BPEMS
MpeJrnoaraeTcs BKJIUUTh B COCTaB Ka3axCTaH-
CKOro 3akoHojarenbcTBa. K kareropmm Takux
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KOPIOPATUBHBIX JOTOBOPOB OTHOCATCS HE TOJb-
KO COIVIAIlIEHUs aKIIMOHEPOB U YUpEAUTEIbHbIE
JOTOBOpPBI. B yacTHOCTH, yCcTaB I0OpUANYECKOTO
JUIA TaKXke SIBISIETCS CBOE0Opa3HbIM KOopIopa-
TUBHBIM 10r0BOpoM. OJTHAKO, €CJIM U3HAYAIIbHO
OH MPUHUMAETCS €IUHOIIACHO, TO B MOCIEIy-
IOLIEM [IPH BHECEHUH B HETO U3MEHEHHH U J10-
MOJIHEHUW €ro JEeMCTBHE B IMOJHOW Mepe pac-
IpOCTpaHseTcs] JlaXke B OTHOIIEHHH TeX, KTO
roJI0CcoBajl MPOTUB 3TUX M3MEHEHUH U J0MoJ-
HEHUIl MO0 Mo KaKMM-TO NMpUYMHAM HE yda-
CTBOBAJI B MPUHSATUU COOTBETCTBYIOIIETO KOP-
MOpPaTUBHOIO pemieHus. Takas ABONCTBEHHas
pHUpoJa ycTaBa MPHU3HACTCS U B UHOCTPAHHOM
npase [5; c. 318].

Taxol ke ABOMCTBEHHOUN MPUPOI0M 00Ia-
JAIOT U JIpyrue KOprnopaTHBHBIE aKThl, KaK, Ha-
pUMep, KOJIEKC KOPIOPATUBHOIO YIPAaBICHUS,
METOAMKA BBIKya KOMIIAHHWEH COOCTBEHHBIX
IIEeHHbIX Oymar u apyrue. Pemenus cobpanuii
ABJISIIOTCS OCHOBAHMSIMHM JJI1 BO3HUKHOBEHHUS
U HHBIX BHJIOB KOPIIOPATUBHBIX OTHOIICHMIA,
Kak u30paHue NHUPEKTOPOB, peopraHu3anus U
JUKBUJAIMS KOMIIAHUM, BBIYCK HWJIM BBIKYTI
LHEHHBIX Oymar, ¥ MHOroe Jpyroe. OTH OTHO-
HICHHUs] HE SBISAIOTCS JTIOTOBOPHBIMU IO CBOEH
IIPaBOBOM MpHUPOJE, MOIJIeKAT periaMeHTaluu
MPEUMYIIECTBEHHO UMIIEPATUBHBIMH HOPMaMHU
KOpPIOPaTUBHOIO MPaBa, B OTHOIIIEHUH HUX CBO-
00712 1OroBOpa WM aBTOHOMHUS BOJIM HE MTPUMe-
HSIETCS.

13. B nmanHOM ciyyae mpeacTaBIsieTCs
YMECTHBIM OTAENbHO O0OpaTUTh BHHMaHUE Ha
BOMPOC O PEIICHUsAX COOpaHUi KaK OCHOBaHH-
X BO3HUKHOBEHHUS TpaxaaHckux mpas. [lo-
CKOJIbKY KOPIIOPAaTHUBHBIE OTHOILIEHUS SBIISIOTCS
Ipa)KAaHCKO-TIPAaBOBBIMU OTHOILLIEHUSIMHU, TIPpaBa
U 00S3aHHOCTH YYaCTHHKOB 3THX OTHOIICHMIA
BO3HUKAIOT U3 MpeaycMOTpeHHbIX B cT. 7 'K
OCHOBaHU BO3HWKHOBEHUS, N3BMEHEHUS U Ipe-
KpallleHUs IPaXJIaHCKUX IpaB U 00s13aHHOCTEH.
[TpyuMeHHUTEeIbHO K KOPHOPATHBHBIM OTHOIIIE-
HUSIM TPSMO TOMMEHOBAHHBIM OCHOBAHHMEM
SBJISIFOTCS] IOTOBOPBI M MHBIE CAETKU. JleicTBU-
TEJbHO, B Psi/ie ClyuyaeB KOPIOPATUBHbBIE OTHO-
HIEHHUs BO3HUKAIOT B MOPSIKE YHHUBEPCAIHLHOTO
paBoIipeeMcTBa (0 MpaBy HACIEIOBAHMUS, IPU
peopraHu3aiuy IpUINUYecKuX JHIl), U3 A0ro-
BOPOB, KaK OOIIETpaXAaHCKUX (HAIpUMep, Ky-
IUISI-TIPOJIaka, apeHHe), TaKk U Ha OCHOBAHHUU
HEKOTOPBIX BUJOB TaK Ha3bIBa€MbIX KOPIOpa-
TUBHBIX COINIALICHUH, KOTOpbIE TaKXkKe IIesieco-
00pa3HO periaMeHTHPOBATh 3aKOHOJATEIbHBIM
crocoboM (B TOM YHCJIE B paMKaX PeryIupoBa-
HUSI KOPIIOPATUBHBIX IPYII).

OnHako BO MHOTHX Clyyasix mpaBa U 00s-
3aHHOCTH B cpepe KOPIOPATUBHBIX OTHOIICHH
BO3HUKAIOT IO MHBIM OCHOBaHUM (KaK, HallpH-
Mep, pemeHusi coopanuii kopropaiuu). Takue
pelIeHns TOPOXKAAIT KOHKPETHBIE NpaBa M
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00513aHHOCTH YJICHOB KOpHopaiuu (y4acTHUKOB
/ aKIMOHEPOB KOMIIAaHUH), €€ KOPIOPATUBHBIX
JIOJDKHOCTHBIX JIMII, a TaK)Ke CaMOW Kopropa-
MM B OTHOIIEHHWH €€ YJIEHOB, JOKHOCTHBIX
JIUIL WM TPETHUX JIMII.

Oco0OeHHOCTBIO pellIeHUuH coOpaHuil Kak
OCHOBaHW BOBHMKHOBEHUS IPAKIAHCKHUX MPaB
U OOS3aHHOCTEH SBIAETCS TO, YTO PEIICHHE
MIPUHUMAETCS B PaMKax 3aKpeIICHHON KOMIIe-
TEHIUU OOJBIIMHCTBOM (€CIu HE MpPEeayCcMO-
TPEHO KBATH(PHUIIMPOBAHHOE OOIBIIMHCTBO WIIH
enuHorIacue), U Oyaydu TakuM o0pazoM Ipu-
HATBIM IPU COONIOICHUN PETJIAMEHTHPOBAHHBIX
MPOLEAYp CO3bIBAa U MPOBEACHUSI COOpaHUs, a
Takke OQOpPMIICHHUSI €ro pe3ysbTaroB, 3TO pe-
[IEHUE ABJIIETCS 003aTeNbHBIM I COOIIOE-
HHUS MEHBIIHHCTBOM W I HCHOJHEHUS TEMU
CyObeKTaMH, KOMY pEIIEHUE aapecOBaHO IS
WCIIOJIHCHHS. B KOpPIOpaTMBHBIX OTHOIICHHIX
TaKUMH CyOBEKTaMU MOTYT OBITh cama KOpIIO-
pamus (Koraa pelieHue MPUHATO OOLUM CO-
OpaHHMEM ero 4JeHOB) WJIW JIOJDKHOCTHBIE JIMIIA
KOpIIOpallid B OTHOILIEHWW PEIICHUN, TPUHS-
TBIX OOIIMM COOpaHHEM HWJIU KOJUIETHATbHBIM
OpraHom coOpaHwusi.

[Ipu 3TOM MEHBIIMHCTBO, KOTOPOE TOJIOCO-
BaJIO MPOTHUB MPHUHSITOTO PEIICHUSI UK HE y4a-
CTBOBAJIO B €r0 MPUHATHH (TIPH HECOIJIACHU C
HUM), HE TOJBKO JTOJKHO MOMYUHHUTHCS ITOMY
pEIICHUI0 U COOJNIIOaTh €ro, HO BIIPAaBE BHIN-
TH U3 KOPIOPALMUA B YCTAHOBIIEHHOM 3aKOHOM
NopsIKe. DTOT PEXUM IPETYCMOTPEH B OTHO-
[ICHUH YYPETUTEIbHBIX COOpaHMii U 00IIUX CO-
OpaHuil aKIIMOHEPOB / YYaCTHUKOB KOPIIOPALIUU
(B TOM 4HCJIEe KOMIIAHUH ¥ TOBAPHUIIIECTB).

3akoHomarenpHas uacHTHGUKamus B ['K
pernieHuii coOpaHuil B KauyecTBE OCHOBAaHMM
BO3HMKHOBEHHUS TPAKTAHCKHUX TpaB U 0OsS3aH-
HOCTEH MO3BOJIUT BHECTH MPABOBYIO OMpee-
JICHHOCTb B OTHOIIICHHMSI, CBSI3aHHBIE C KOPIIO-
pPaTUBHBIM YIIPaBICHUEM, CHU3UTh KOJIMYECTBO
KOPIIOPaTHBHBIX CIIOPOB, TIOBBICUTH CTEICHb
OTBETCTBEHHOCTH YYaCTHUKOB KOPHIOpPAIHH
U ee JOJDKHOCTHBIX JIMI] 32 HajJiexaliee ocy-
IICCTBJICHNUE CBOWX IIPaB WICHCTBA M OO0s3aH-
HOCTEH 10 YIPaBJICHUIO KOMITAHUEH, U B IIEJIOM
MOBBICUT Kaue€CTBO KOPIIOPATMBHOTO 3aKOHOJA-
TEJBCTBO, a TaKXke OyleT crocoOCcTBOBAThH COMU-
JKEHUI0 KOPIOPAaTUBHOTO  3aKOHOJATENIbCTBA
Kazaxcrana ¢ 3akOHOJATEIbCTBOM Pa3BUTHIX
rOCYAapCTB U CTPaH, SABISIOLIUXCS OCHOBHBIMU
SKOHOMHUYECKUMU NapTHepaMu Kazaxcrana.

B yactHOCTH, 1EIecooOpa3HbIM SIBIISETCS
y4eT ombiTa pedOpMUPOBAHUS POCCHICKOTO
I'pasktaHckoro Kojekca, B CT. 8 xoroporo de-
JepanbHbIM 3aKkoHOM OT 30 mexadps 2011 roxa
Ne 302 ObLI0 BHECEHO JOMOJHEHHUE O TOM, YTO
IpaKJIaHCKHE MpaBa U 00S3aHHOCTH BO3ZHUKAIOT
«u3 peleHuil coOpanuii B ciyvasix, MpeaycMo-
TPEHHBIX 3aKOHOM)).
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14. Yro kacaeTcs BOmpoca O TOHITHH H
KJIacCCU(UKAIIUA KOPIOPATUBHBIX JIOTOBOPOB,
TO MPEJCTABISAETCS BaXKHBIM Ha 3aKOHOJIATEb-
HOM YPOBHE pPEIIaMEHTHUPOBATh pa3/ecHHe
aKTOB, Ha OCHOBAaHUH KOTOPBIX HOPHIMYECKOE
JUIO YYPEKIAETCs, U aKTa, HA OCHOBaHUH KO-
TOPOTO IOPUAMYECKOE JIHIIO JEUCTBYeT. B cT.
41 T'K B KauecTBe TOKyMEHTOB, HA OCHOBAaHHUHU
KOTOPBIX JEUCTBYET IOPUAUYECKOE JIHIIO, HEO-
OOCHOBaHHO YKa3bIBAIOTCS aKThI, HA OCHOBAHUU
KOTOPBIX IOPUINYECKOE JIULIO yupexkaaercs (pe-
IICHHE €AMHCTBEHHOTO YUPEAUTEs ), UIH KOTO-
pbIe PETYIUPYIOT OTHOLICHHUS MEXAY Y4Ypeau-
TEJSIMH FOPUIMYECKOTO JIMIIA U MOTYT BOOOIIIE
HE UMETh KaKoro-1100 OTHOIICHHUSI K PETyIupo-
BaHUIO JIESATEILHOCTU KOMIAHUM (y4peaUTeIhb-
HBIH JIOTOBOD).

B 10 xe Bpems pelieHue yupeauTenei
OPUIMYECKOTO JIMIAa (B TOM YHCIIE DPEIICHHE
€IMHCTBEHHOTO YYPEIUTEeNs) SIBISETCS EIHH-
CTBEHHO BO3MOXXHBIM OCHOBAaHUEM [IJIsl YUPEK-
JIEHUS XO3SHMCTBEHHOIO OOIIECTBAa, HO OHO HE
MOKET PErylHpoBaTh JESATEIbHOCTh IOpUAUYE-
CKOTO JIMIla, U0O0 C MOMEHTa TOCyAapCTBEHHOU
pErucTpanyy OPUANYCCKOrO JIUIA HOpUIuYe-
CKas CWja PEIICHHS O €ro PerucTpaiuu, Kak
MIPaBUIIO, YTPAYUBACTCS.

Ha ocHoBaHuu peuieHust yupeauTenei Bo3-
HUKAIOT IpaBa ¥ 00S3aHHOCTH YUpeauTeNeH mo
00eCIeueHnI0 ee TOCYIapCTBEHHON perucTpa-
LU B MIOPSI/IKE, PETYTHUPYEMOM 3aKOHOM. Yupe-
JUTENH JTIOJDKHBI TIPU3HABATHCS KOJIJIEKTUBHBIM
CyOBEKTOM Ha OCHOBE COJIUJIAPHOI OTBETCTBEH-
HOCTH MPHU OCYLIECTBICHUU NEHCTBUI, HaIlpaB-
JICHHBIX Ha TOCYIAapPCTBEHHYIO PETUCTPALIUIO
FOPUIMYECKOTO JIMIA. DTO JIOJDKHO OBITH IIpa-
BOM, HO HE OOS3aHHOCTBIO ydpenuTenei pac-
MPEJIeIUTh MEXIYy COOOM COOTBETCTBYIOIIHE
MIPaBOMOYUSL U OOS3aHHOCTU MO YUPEKIACHUIO
KOMITaHUH, JIUOO YMOJTHOMOYUTH OJHOTO WIIH
HECKOJIbKUX YYpeAHWTENeil Ha Mpe/icTaBiIcHHEe
Ka)KIOr0 MHOTO YYPEAUTENs] B OTHOILEHUSX C
TPETHbUMH JIMIIAMH B IPOLIECCE TOCYAApPCTBEH-
HOM perucTpanuy KOMITaHUH.

15. B cBowo ouepenn, yctaB (Articles of
Association, company’s Constitution, Charter) —
3TO €MHCTBEHHBIN JTOKYMEHT, OIpeIesIONIHii
MIPaBOBOE MOJIOKEHUE, PETYIUPYIOLIUI OpraHu-
3allMOHHOE YCTPOMCTBO U IeATEIHHOCTh KOMIIa-
Huu. Takol MOJIXOI COOTBETCTBYET MOAXOAAM,
MPUHSATHIM B KOPIIOPATMBHOM 3aKOHOJATEb-
CTBE pa3BUTHIX rocynapcts (BenukoOpuranuu,
Cunranypa, I'epmannu, @paniuu u Apyrux), a
TaK)kKe peKoOMeHIanusM cT. 12 MoaenpHoro 3a-
koHa Jutst crpan-yyactaun CHI' 2010 roga «O6
aKIIMOHEPHBIX 00IecTBax» (B HOBOW pelak-
uuu). Hukakum MHBIM JOKYMEHTOM, BKIIOYAs
y4peIUTEeNbHBIA JOTOBOP, OpraHU3alus U Je-
ATETLHOCTh KOMMEPYECKOW KOMITAHUU PEryiu-
pOBaThCS HE MOXKET.
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ConepkaHue ycTaBa JOJKHO Peryliupo-
BaThCsl 3aKOHOM. JlomycTHMMO perynupoBaHue
B yCTaBe MHBIX aCEKTOB OpraHU3alluu U Je-
ATEJIbHOCTH KOMITAHUH, €CIH COOTBETCTBYIO-
1€ MOJ0KEHUs HEe HapYyIIAIOT UMIIEPaTUBHBIX
HOpM, B TOM 4YHCJI€ HAlpaBJICHHBIX Ha obecre-
YEeHUH PaBHOTO CTaTyca aKIMOHEPOB MpHU paB-
HBIX YCJIOBHSIX, COOJIIOAEHMS OJTOCPOYHBIX
MHTEPECOB YUYACTHUKOB / aKIIMOHEPOB B CBS3H C
UX y4acTHEM B JAHHON KOMIIaHHUH.

Bwmecte ¢ Tem, no onbiTy CuHramypa mnep-
CHEKTUBHBIM HAIPaBIIEHUEM SIBJISIETCSI CHH-
KEHHEe HOPMATHBHOTO OpEeMEHH B OTHOLIEHHU
XO3SIMCTBEHHBIX OOIIECTB, He O00Jagarommnx
nyonmaHbpIM cTaTtycoMm (Hampumep, OOO wim
yactHbie AQO), momyckasi JUisl UX y4aCTHUKOB /
aKIIMOHEPOB OYEHb BHICOKYIO CTENEHb CBOOOIBI
B CaMOCTOSITEJIbHOM PETYJIUPOBAHUU BOIIPOCOB
KOPIOPAaTUBHON CTPYKTYPbl M KOPIIOPATUBHO-
IO YIpaBJICHUSA, U J1aXKe UX HETOCPEICTBEHHOE
ydacTue B yNpaBiIeHUHM KOMIIAHUEH W BEICHHUU
ee Jies, TIpu COOJIOCHUH, OJTHAKO, BCEX Tpebo-
BaHUH K PacCKpBITUIO HH(OPMAIIMU O KOMIIAaHUU
U TIPO3PAuYHOCTH KOPIOPATUBHOIO YIPaBJICHUS
B Hel. B Takom ciryyae uMnepaTuBHbIE HOPMBI O
COJIEp’KaHUM yCTaBa MOTYT OBbITh CYLIECTBEHHO
CMSITUEHBI.

16. OTHOCHUTENIBHO HEMOCPEICTBEHHO KOP-
MOPAaTUBHBIX JIOTOBOPOB JTyMaeTcs IIEJIecOo-
Opa3HOI MX 3aKOHOAATENbHAs KiacCUu(UKaIms,
peryJMpoBaHrE€ OCHOBAaHUM M YCIOBHM MX 3a-
KJIIOUEHHUS, UCTOIHEHNUs U npekpamienus. Kak
OTMEYAJIOCh BBIIIE, CIEAYET UCXOIUTh U3 TOTO,
YTO OfHA TpyMIa KOPIOPaTUBHBIX IOTOBOPOB,
KOTOPBIE 3aKJIFOUAIOTCA ISl PErYJIMPOBAaHUS OT-
HOILIEHUI MEX/y yYaCTHUKaMU / aKIIHOHEPAMHU
KOpPIOpayy Mo MOBOAY pealv3allid UX MpaB
YICHCTBA, PEryJIUPYETCs TNPEUMYIIECTBEHHO
HOpMaMH JOTOBOPHOTO TMpaBa C Yy4E€TOM HM-
MEPATUBHBIX MOJIOKEHUH U COAEpk aHHs ycTa-
Ba Koprnopanuu. B maHHOW cdepe OTHOIICHUM
MPEUMYIIECTBO UMEET MPUMEHEHUEe MPUHIINIIA
cBOOO/IBI JIOTOBOpa M TMPOSIBIIEHUS aBTOHOMHHU
BOJIM YYACTHUKOB MpaBoOTHOIIEHU. Takue no-
TOBOPBI, KaK MPaBUJIO, SIBJSIOTCS YAaCTHBIMU U
KOH(UIEeHTMANbHBIMU; B OTHOLIEHUH HUX HE
MIPUMEHSIOTCS 00s13aTeIbHBIE TPEOOBAHMS 3aKO-
HOJIATEILCTBA O PACKPHITUH HH(OPMAIUH.

K napyroii rpynme AOroBOpOB OTHOCSITCS
COMIAIICHUS MEKIY YYaCTHUKAMH KOPIOpaluu
Y TPETHUMH JIMIIAMH, a Takke (HEpPEeIKo) ¢ yJa-
CTHEM caMoM KomIiaHuu. llenpro Takmx moro-
BOPOB SIBJISIETCSI PETYJIMPOBAHUE EITEIbHOCTH
KOMITaHUU 32 CUET MCIOJIb30BAHNUS MEXaHU3MOB
KOHTPOJIS MO0 BIUSHUS WM B3aUMHOTO BJIH-
aHudA. B naHHOM ciyyae mpaBOOTHOIIEHUS pe-
TYJIUPYIOTCS TaK)Ke IOTOBOPHBIM IIPAaBOM, HO B
OoJbllel CTeleHn HOPMaMU O KOPIOPAaTUBHBIX
rpynnax, a camo peryjaupoBaHue nmpuolOpeTaer
3HAUUTEIBHO OOJiee MMIEPATUBHBINA XapakTep,
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B TOM 4Hciie TpeOys pacKphITUs HH(DOPMAITIH O
CYILIECTBOBaHUH TAKOTO JJOTOBOPA, a B KAKUX-TO
CIIy4asiX — U O €T0 COJEepKaHUH.

OtnenbHONM KaTeropue KOpHOpaTUBHBIX
JIOTOBOPOB  SIBJISIFOTCSL  pElIeHUs OOIIMX CO-
OpaHMii yYaCTHUKOB / aKIIMOHEPOB, KOTOPHIMU
MPUHUMAIOTCS. YCTaB KOMITAHUU, U3MEHEHUS U
JIOTIOJIHEHUH B HEr0, KOAEKC KOPIOPAaTUBHOTO
yOpaBlIeHUs,, METOAMKA BBIKYIa aKIMil KoMIla-
HUU U MHbIE NTOI00HbIE JOKYMEHThI KOMIIaHUH,
OTHOCsIIMECS K cdepe peanus3aluu ee ydyacT-
HUKaMU / aKIMOHEpaMM MpPUHAJUISKAIINX UM
IIPaB YICHCTBA B KOPIOPAIMU. DTU OTHOIICHUS
PETYIUPYIOTCS UCKITIOUUTEIHLHO HOpMaMu Kop-
MOPaTUBHOTO MPaBa, a OCHOBAHUSMH BO3HUKHO-
BEHUS COOTBETCTBYIOIIMX MPaB U 00s13aHHOCTEH
y YYaCTHUKOB TaKWX OTHOIICHUHN SIBIISIOTCS
MMEHHO pelieHus coOpaHui, Tpedyroiiee Halu-
gue HeoOXOIMMOTO OOJBITUHCTBA ISl TPUHS-
THSI COOTBETCTBYIOIIET0 KOPIMOPATUBHOIO aKTa.
B omimuue OT BbIIENIEPEYUCIICHHBIX BHUOB
KOpPIOPATUBHBIX JIOTOBOPOB, ISl BO3HHUKHOBE-
HUS WU TPEKPAIICHUs PUIAYECKOTO 3P dek-
Ta TaKMX KOPIOpPATHBHBIX aKTOB HE Tpedyercs
KoHceHcyc. Kpome Toro, B OTHOIIEHUH KaK10TO
OTJEJIBHOTO Y4acTHUKA KOPHOpaluu AeicTBHe
ATHX AaKTOB IpEKpallaeTcs aBTOMATUYECKU C
MPEeKpaleHNeM YICHCTBA B KOPIOPAIUH.

17. KacarenbHO AOTOBOPHOTO PETYIUPO-
BaHUS B3aMMOOTHOIIEHWH YYacTHUKOB / aK-
[IMOHEPOB KOMIAHHUH IO MOBOAY UX y4acTus B
KOMITaHUH, TO C YYETOM OIbITa Pa3BUTHIX Ipa-
BOTIOPSIKOB B Bompoce o ¢opmax M mpeaenax
pPEryIupOBaHUSl  B3aUMOOTHOILEGHUN  MEXIY
y4acTHUKaMU / aKIMOHEpamH, Mpeasiaraercs
UCXOJUTHh U3 TOTO, YTO JIIOOble aKIMOHEpPHBIE
COMJIAIICHUSI UJTU COTVIAIICHUSI MEXy YYaCTHH-
KaMH MHOW KOMIIAHWW C OIPaHUYEHHON OTBET-
CTBEHHOCTBIO SIBIIIIOTCSI YACTHOIIPABOBBIMHU J10-
rOBOpaMH, pelIeHrne O 3aKJIF0YEHUH KOTOPBIX U
oTpesieNIeHUE UX COJEPIKaHUS OTHOCATCA K ce-
pe MpOsIBIIEHUS] aBTOHOMUHU BOJI COOTBETCTBY-
IOIUMH CyOBEKTaMH TPaKIaHCKOTO 000poTa U
JENCTBUS MPUHIIUIIA CBOOOIBI JJOTOBOPA.

B stom nHampaBnenun mnotpelyercs pery-
JUPOBATh OCOOCHHOCTH UCKIIIOUUTEIHHOTO WU
KOMOMHUPOBAHHOTO NPUMEHEHHUsI HOPM JI0TO-
BOPHOTO TpaBa W/WIM KOPIOPATHBHOIO MpaBa
IPU PETYTUPOBAHUM KOPIOPATUBHBIX JOTOBO-
poB. B Tom umciie HeoOXoaumo OyaeT ompee-
JUTHCSI B TOM, HACKOJBKO B KaKHX-TO CIyya-
X KOPIIOPATUBHOE 3aKOHOJATEIHCTBO MOXKET
UMETh MPUOPUTET B MPUMEHEHUU MO OTHOIIe-
HUIO K o0mum nonokerusiM ['K o moroBopax u
obs3arenbeTBax. OTACIBHO OTPeOyeTCs HAUTH
3aKOHOZATEIbHBIA OTBET HA BOIIPOC O TOM, MO-
TYT JIU CYLIECTBOBATh OCOOEHHOCTU PETYIHPO-
BaHUU BOIIPOCOB JECUCTBUTEIBHOCTH KOPHOpa-
THUBHBIX JIOTOBOPOB, MOTYT JI yCTaHABIUBATHCS
0CcoObI€ MJIM WHBIE OCHOBAHUS HEIECWCTBUTENb-
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HOCTH KOPIIOPATUBHBIX JIOTOBOPOB.

C y4eToM MeXIyHapOIHOTO OIBITA U 3aKO-
HOJATEeJIbHOM MPAaKTHUKU Pa3BUTHIX TOCYIapCTB
MOKHO CJIelaTh BBIBOJ O TOM, YTO TaKHE aK-
[IMOHEPHBIE COMIAIICHUS U JOTOBOPHI MEXKIY
y4aCTHUKaMU KOMIAHUHM Oojiee JeTanbHO pe-
TYJIUPYIOT B3aUMOOTHOIIEHHUS MEXAY aKIH-
OHEepaMHu / y4YaCTHHKaMH, BKJIIOYash BOMPOCHI
ONIIMOHOB B OTHOIICHWU MPUHAUICKAIMIUX UM
aKIMi / A0Jed yJacTHsi, COBMECTHBIX MPOIaK
aTUX akumi / poneit (tag-along, drag-alone),
COBMECTHOTO y4YacCTUS B KOPIIOPATUBHBIX CO-
OBITHSIX, B TOM YHCJIE NPHU JOMOJTHUTEIbHBIX
pa3MeIIeHNsIX aKIUi U yBEIMYEHUH YCTaBHOTO
KaruTana KOMIIAaHUY, UCTIOIB30BaHMs paBa Io-
JI0ca 1o aKkIUsIM / 0JsM, TIPpeKpalieHrs KoMIa-
HUM, (UHAHCUPOBAHUS KOMIIAHUU CO CTOPOHBI
aKIMOHEPOB / yYAaCTHUKOB, pa3perieHHsl KOH-
(IUKTOB MEXKIy aKIIMOHEpaMHU / yYaCTHUKAMU,
B TOM UHCJIE pa3pelieHNe TyMHMKOBbIX CUTYallHii
U JIpyTHE aCMEKThl COOTBETCTBYIOIINUX B3aUMO-
OTHOLIEHUH.

Opnako W 371ech moTpedyercs 3aKOHOAA-
TEJIbHOE pEellIeHHe O TOM, TOJKHA JIU JJIs pas-
pElIeHNs TYIUKOBBIX CUTYallUii, BOZHUKAIOLIUX
B CIOpax MeEXIy akKIHMOoHepaMH ObITh Mpea-
YCMOTpeHa HX O0OS3aHHOCTh JOTOBApPUBATHCS
0 pa3pelIeHUH TYMHUKOBOW CUTyalluH, WIU 3TO
JIOJKHO OCTaBaThes X mpaBoM. Eciu ke ompe-
JIETTUTH (XOTh U B OTPAHUYEHHBIX CITydasx) o0s-
3aHHOCTh YYaCTHHKOB KOPIOpAaIH Yperysu-
pOBATh TYMUKOBYIO CUTYalHIO, TO HEOOXOIUMO
npeaycMoTpeTh: (1) HeZomyCcTUMOCTh Hapy-
IIEHMSI TIPaB TPETHUX JIMILI, a TAaK’KE HAHECEHUS
Bpeza MmyOoJIMYHOMY UHTEpeECY, U (2) 3aKpernuTh
BO3MOXKHOCTh JIMKBHUJAIIMM KOMIIAHMU TO pe-
HIEHUIO CyAa IPU HEBO3MOXHOCTU Pa3pelIuTh
TYNHUKOBYIO CUTYalMIO (TMPEASIOKEHHUS] POCCUi-
CKHX 9KCIIEPTOB U OTBIT CUHTAITyPCKOT'0 IpaBa).

18. B menom ke, npencraBisieTcsl Helele-
CO000pa3HBIM 3aKpPEIUIATh JIETAIbHYIO JIe()UHH-
M0 aKIMOHEPHOTO corvamieHusi / J0roBopa
MEX/1y Y4aCTHUKaMU KOMITAaHUH, a TAKXKe UMIIe-
pPaTUBHO pErIaMEHTUPOBATH €ro COJEp>KaHUE.
B 10 e Bpemsi, IpUHIUTTHATBHO BaXKHBIM Hpe/-
CTaBJIsIETCSl 3aKOHOAATENbHOE YKa3aHHe Ha To,
YTO TaKH€ aKIMOHEPHBIE COIVIAILIEHUS U JIOTO-
BOPBI MEX/ly YYaCTHUKaAMH KOMIIAaHUU HE SBJISI-
IOTCS €€ YUPEIUTENIbHBIM JOTOBOPOM (TO €CTh
HE HaIpaBlieHbl Ha Y4YpeKJIeHUEe KOMIIaHUH),
a UX cofepKaHHE HE JIOJDKHO MPOTHUBOPEUUTH
MMIIEPATUBHBIM HOPMaM IpaBa, HA OCHOBaHHUH
KOTOPOTO KOMITaHUA OblIa yUpexaeHa.

OpHako O4YeHb BAXKHBIM SIBIETCA TO, YTO
aKIMOHEpY HE JODKHO OBITh OTKa3aHO B OCY-
IIECTBJIEHUU €T0 PErylupyeMbIX 3aKOHOM IpaB
aKIMOHEPOB M €ro MpaB B OTHOIICHUU aKUUN
Ha OCHOBAHHH TOTO, YTO OH HapylLIaeT WM Ha-
PYLIMI aKIMOHEPHOE COIVIallleHHuE, CTOPOHOM
KOTOpPOTO OH sBisieTcs. bonee Toro, He MOXeT
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OBITh OCIIOpEHa JIeHCTBUTEIBHOCTh KOPIOpa-
THUBHBIX pElIeHUH, HaJexalumM o0pa3oM npu-
HATBIX COIVIACHO 3aKOHY U YCTaBYy C y4acTHEM
aKkLMOHepa, Ha OCHOBAaHUM TOTO, YTO OH Hapy-
a1 UM HApYIIMII 3TO aKIIMOHEPHOE coIvialle-
HUe. DTO JIOJKHO OBITh 3aKPEIUIEHO 3aKOHO/a-
TEJBHO.

19. Kak yxe roBopwjioch BBIIIE, C Yyue-
TOM KJIaCCHYECKOro TOAXO/Aa, IMPUHSATOIO B
MEXJIyHapOJHOM YacTHOM IpaBe (0 TOM, 4UTO
BO M30€KaHUE MPAaBOBOM HEOMPEIeNeHHOCTH
MPUMEHEHUIO TOAJIEKAT MpaBHJIa TOIBKO Of-
HOTO MPaBOIOPSI/IKA, a TOMbITKA OObEIUHHUTD
JIBa TpaBa IJid PEryJupoBaHUs] OJHON M TOM
K€ KOMIIAHUU HE JIOMYCKaeTcs) U, KaK yKasbl-
BaIOT DKCIIEPTHI B cepe aHTIMiicKoro mpasa (o
TOM, YTO CTOPOHBI KOPIIOPATUBHOTO JI0TOBOPA,
OTHOCSIIIETOCS] K KOMITAHUH, YUYPEKICHHON B
Coennnennom KoponeBcTBe, mnomjiexar pe-
TYJIUPOBAHUIO TOJBKO AHMIMHUCKUM IPABOM),
MIPEJICTABISIeTCsl 11eJIeCO00pa3HbIM TaKkKe 3a-
KpEnuTh 3aKOHOJATENbHO, YTO MPUMEHUMBIM
MIPaBOM B OTHOILIEHUH JIIOOBIX aKIIMOHEPHBIX
COTVIAIICHUH / JTOTOBOPOB MEXAY YUaCTHUKAMU
KOMITaHUU SIBJISIETCSl 3aKOHOAATeNbcTBO Pecry-
6muku Kazaxcras.

[Tpu 51O MpencTansieTcs 1eaecoodpa3HbIM
JOTIYCTUTh 3aKJIIOYEHHE aKIIMOHEPHBIX COIva-
IIEHUH / I0rOBOPOB YYAaCTHUKOB KOMITAHUU B
mo00e BpeMs, a He TOJIbKO MPHU YUPEKICHUU
KOMITaHUU WUJIM CMEHE KPYMHBIX aKIHOHEpPOB /
YYaCTHUKOB.

Taxxe 1enecooOpa3HO OCHOBBIBATHCS Ha
TOM, YTO TaKOE€ COTJalieHue (IOTOBOP) MOXKET
OBITH 3aKJIFOUE MEXy JFOOBIMH IBYMsS U OoJiee
aKUMOHepaMu / y4acTHHKaMH, HO 3TO cCOIVIa-
meHue (I0TOBOP) HE TOJDKHO OBITh 3aKIIFOYEHO
00s13aTeTbHO BCEMU €T0 aKIMOHEPaMH / yqacT-
HukaMu. [Ipu 5TOM 10 cBeZieHHs HE y4acTBYIO-
IUX B COIVIAIIEHWH (JOTOBOpE) aKIMOHEPOB /
YYaCTHUKOB JIOJKHA JOBOAUTHCSA MH(POpPMAIIH
0 €ro 3aKJIFOYEHHUH 1 3aTPAruBaloLINX ero 3aliu-
[aeMble UHTEPECHI TOTOBOPHBIX MOJIOKEHUSX.

20. Kak mnpaBuiio, CTOpOHaMH akIMOHEP-
HBIX COTVIAIICHHUH (JIOTOBOPOB) SIBJISIFOTCS aKITH-
OHEPbI / yJaCTHUKH JaHHOUM KommnaHuu. OaHaKo
B MPUHIUIE JOMYCTUMBI SIBISETCS y4acTHE B
TaKOM COTJIAIIEHWH (JIOTOBOPE) M CaMOM KOM-
naHuu. B aTom citydae, yunThiBast 00s13aHHOCTD
JUPEKTOPOB KOMITAHUU 00ECTIeYUTh PaBHOE OT-
HOILIEHHE K aKI[MOHEpaM MpU PaBHBIX yCIOBU-
X 1 MUHUMU3UPOBATh KOH(MIUKTHI HHTEPECOB,
MIpeJICTaBIsIeTCsl  1esieco00pa3HbIM  MpUaHKe
nH(pOpMaIMU O CYIIECTBOBAHUM TaKHX COIJIa-
IIeHUH (JIOTOBOPOB) cTaryca MyOJIMYHO U3BECT-
HOM wmHboOpManuu (MIPU COXPAHEHUH PEKHUMa
KOH(QUIEHINATBbHOCTH OTHOCHUTEIBHO COMEp-
JKaIlUXCcsl B HEM JeTalleil peryJnpoBaHus B CO-
OTBETCTBUU C PEKUMOM OXPaHSEMOI 3aKOHOM
TaitHbl). [lenecooOpa3HbIM SBISETCS 3aKOHOA-
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TEIbHOE BBEJECHUE peXuMa IMyOJUYHOCTU HH-
¢dopmanuu O CyIIeCTBOBAHUU KOPIIOPATUBHOTO
JIOTOBOpA KaXK/10M OTIEJIbHOM KOMITaHHUU (I10
AHAJIOTMH C TEM, KaK 3TO PEryJIupyeTcs B IpaBe
I'epManuy unu B 3aKOHOJATEIBCTBE KaHAICKOU
npoBuHuu KBeOek)

OpHako B psAle Clay4yaeB CTOPOHAMM akK-
[UOHEPHBIX COMIAIICHUHN (JIOTOBOPOB) MEXKIY
YYaCTHUKaMU MOTYT OBITb HE TOJBKO KOMIIa-
HUS, HO M TpeThu Juua. Kak npasuio, Takue
COMIaIIeHUs (JIOroBOpHI) SBJISIOTCS YaCTHBIMU
noropopamu. OJHAKO, €CIM 3TU CONIAIICHUS
(1oroBOpHBI) yCTaHABIMBAIOT IpaBa IO YIpPaB-
JEHUI0 KOMIIAaHMEH Ha OCHOBE pealln3aluu
IIOJJTHOMOUYMH KOHTPOJISI WIM UHOTO BIMSIHUS B

%’ AzamammulK HcIHe az3amammeolk ic Heyp2izy KyKblebl

OTHOIIIEHUU KOMIIAHUHU, U B PE3YJIBTATE 3TOrO
BO3HUKAET KOPIOpaTuBHAs rpynmna, (Hanpumep,
KaK peryJiipyercsi B HEMELKOM IIpaBa KOHLEp-
HOB JIOTOBOpbI TOAYMHEHUS, pPaCIpENeICHUH
J0X0Jla M JIPYTHE), PacKpbITHE (akTa cyle-
CTBOBaHUS TaKOTO COIVIALICHUS AKIHOHEPOB /
YYaCTHUKOB KOMITAHUHM /MM €TO COAEPIKaHUS
JIOJDKHO PETYIUPOBAThCsl HOPMAMM, OTHOCSIIU-
MHUCS K PETYIMPOBAHUIO KOPIIOPATUBHBIX I'PYMII
Y XOJIJAUHIOB.

BbrliensnokeHHOEe  BBISBISIET  BOINPOCHI,
YTOUYHEHHE KOTOphIX B ITpaBe Kazaxcrana npen-
CTaBIISICTCSl 1I€JI€COOOPA3HBIM, U  COIEPKUT
IPEIOKEHNUSI O COOTBETCTBYIOLLEM Pa3BUTHU
KOpPIIOPAaTUBHOIO 3aKOHO/ATENIbCTBA.
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VIIK 341

IOPUCIUNKIUA MEKIYHAPOAHOI'O HIEHTPA
11O YPEI'YJIMPOBAHUIO UHBECTUIIMOHHBIX CIIOPOB

JIucuua Banepuin HukosaeBu4u

3asedyrowuii kaghedpoui npasoeozo obecneverus PolHOYHOU IKOHOMUKU
Hosocubupckoeo cocyoapcmeennozo ynugepcumemd,

0oKkmop opuoudeckux Hayk, e. Hosocubupck, Poccutickas @edepayus

Knwouesvie cnoea: umsecmop, 2ocyoapcmeo, apoumpasxic, UH8eCMUYUOHHBIN CNOp, apou-
MpasfcHoe conauieHue.

Annomayusn. B cmamve ananuzupyomesi OCHO8Hble Kpumepuu U yciogus, Heobxooumvie O
B03HUKHOBEHUsL I0pucOuKkyuu Mexicoynapoonoz2o yeHmpa no ype2yiupoeaHuro UH8eCMUYUOHHbIX
cnopos (ML]YUC) 6 omnoweHnuu den, nepedagaemvix Ha e2o paccmompenue. B cmamve uccnedy-
I0mcsl makue acnekmsl, KaKk Xxapakmep cnopa, HayuoHaIbHOCMb Y4aCMHUKO8 CNOpd, d MAKH#Ce COo-
oeparcanue nonamus coenacus Ha nepeoayy cnopa 6 MIIYUC. Takoce ananuzupyromes coomeem-
cmeyrowue nonodxceruss MedxcoynapoOorot KOHEeHYUU 0 NOpSAOKe paspeulenuss MeicOVHAPOOHbIX
CNOPO8 MedHcOy 20Cy0apCmeamu U uHoCmpanHvimu auyamu 1965 e. u apoumpasxicnas npakmuxa
MIVUC.

FOpucouxyus ML]YUC obradaem ocobennocmsmu, Komopule 8blOeNsion €20 Cpeou UHbIX ap-
oumpasicHvlx yenmpog. [lpunumasn 60 6HuManue cyujecmsayrowue pasHoumeHus 8 meopuu U npax-
muke ML{YUC no eonpocy wpucouxyuu (jurisdiction), komnemenyuu (competence) uiu npuem-
Jemocmu cnopa 0ns pazpewierus (admissibility), pazepanuuenue YKa3auHvix HOHAMUL NO3BOIUM
PACKpulmMb U NOHAMb NPUHYUN NOCMPOEHUSI NPOYECCA Ype2yIupo8aHus UHEECMUYUOHHBIX CHOPO8
6 pamkax MLIVUC 6 yenom u obecneyum coonooenue npas cnopawux CmopoH, 8 mom 4ucie npu
BO3HUKHOBEHUU HEOOXO0OUMOCMU OCNAPUBAHUS peueHull 6 omuowenuu opucouxyuu MIJYHUC.
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%’ AzamammulK HcIHe az3amammeolk ic Heyp2izy KyKblebl

NHBECTUHUAJIDBIK JAYJIAPAbLI PETTEY KOHIH/AEI']
XAJIBIKAPAJIBIK OPTAJIBIKTBIH FOPUCAUKIINACHI

JIucuua Banepuin HukosiaeBuy

Kageopa meneepyuiici KyKblkmulK HAPLIKMbIK IKOHOMUKAHBL KAMIMAMACHL3 €Nty
Hoeocibip memnexemmik ynusepcumeminiy kageopa meneepyulici,

3ay BLILIMOAPbIHGLIY 00Kmopbl, Hosocubupck K., Peceii @edepayusicol

Tyiiin cozdep: uneecmop, memjiekem, mopeniK, UHEECMUYUSILIK 0d), MOPEeliK KeliCiM.

Annomayun. Maxanaoa onvly Kapayvina bepinemin icmepee KamvlCmbl UHBECMUYUATBIK, Od)-
Jzapdbz pemmey dHcoHinoe2i xanvikapanvlk opmanvikmoiy (M/[PXO) opucoukyuaceinbly myblHOAybl
YWin Kadxcemmi He2izei onuiemoep MeH wapmmap mai0aHaobl. Ma@aﬂada 0ayovly cunamul, 0a-
V2a KamviCyubliapobly Yamul, coHoau-ak 0ayowvl M/JPXO-ea bepyee Kenicim YeblMbiHbIH MA3MYHYL
cusaxmol acnekminep 3epmmenedi. Conoati-ax 19635 dcolnzol Mmemiexkemmep MeH uiemenoiK myna-
J1ap apacelOazbl XAIblKAPAIblK 0ayiapobl uleuty mapmioi mypaisl XaiblKapaiblk KOHEEHYUAHbIH
muicmi epedcenepi men MJ[PXO mepenix npakmuxacvl manidanaobl.

HJ[PXO-HvlH 10pUcOUKyUsacsyl oHbl 632e MopeiiK OpmaiblKmapovly apacblHod Oeiemin epex-
wenikmepee ue. M/IPXO-nviy opucouxyus (jurisdiction), Kysvipemminik (competence) nemece 0a-
VObI weuly yulin Konanvlivlk (admissibility) maceneci 6otivinua meopusicbl Men maxcipubecinoe
bap apmypai oKynapowl Ha3ap2a aia omulpsin, Kepcemineen yeimoapovl axcvipamy MJIPXO weny-
bepinde uHeeCMUYUsIbIK 0ayiapovl pemmey Npoyecin mymac aieanHoa Kypy NPUHYUNIH auly2d
Jicone mycinyee MyMKiHOIK Oepedi scane oaynvl Tapanmapoviy, onviy iwinde MJ[PXO-nuvly topuc-
OUKYUACHIHA KAMbICMbL Wewimoepoi oaynay xaxcemmici myblHOA2AH Ke30e KYKbIKMApPbIHbIH
CaKmainyblh KamMmamacsl3 emeoi.

JURISDICTION OF THE INTERNATIONAL CENTER
FOR SETTLEMENT OF INVESTMENT DISPUTES

Lisitsa Valerii Nicolaevich

Head of the legal Department ensuring a market economy
Novosibirsk state University doctor of law;

Novosibirsk, Russian Federation

Keywords: investor, state, arbitration, investment dispute, arbitration agreement.

Abstract. The article examines fundamental requirements necessary for jurisdiction in
arbitrations within International centre for settlement of investment disputes. The article analyzes
such jurisdictional requirements as nature of a dispute, nationality of parties to disputes as well as
nature of consent to submit a dispute to ICSID. The relevant provisions of the Convention on the
Settlement of Investment disputes between States and nationals of other States as well as related
case have been analyzed.

ICSID s jurisdiction has features that distinguish it from other arbitration centers. Taking into
account the existing discrepancies in the theory and practice of ICSID on the issue of jurisdiction,
competence or acceptability of a dispute for resolution, the differentiation of these concepts will
reveal and understand the principle of construction of the process of settlement of investment
disputes within the ICSID as a whole and will ensure respect for the rights of the disputing parties,
including when it becomes necessary to challenge decisions regarding the jurisdiction of ICSID.

18 mapra 1965 1. ObIT NIPUHAT OJUH U3 OC-
HOBOITOJIATAIOLIUX UCTOUHUKOB MEXKTyHaPOAHO-
ro MHBECTHIIMOHHOTO MpaBa — BammHrronckas
KOHBEHLIUST 00 yperyniupoBaHUM WHBECTHUIU-
OHHBIX CIIOPOB MEXJy roCyJapCTBaMH U Ipaxk-
JlaHaMH Jpyrux rocygapcts ot 18 mapra 1965
I. (manee — Bammnrronckas kousemus) !. Io
cocrosinuio Ha 2019 . ee moanucanu 163 rocy-

JnapcTBa’.

BammuHrTOHCKasi KOHBEHIIMSI yCTaHOBHJIA
MEXTYHAPOIHBIA TIOPSIIOK pa3pelieHusT WHBE-
CTHIIMOHHBIX CIOPOB MEXIy TOCYIapCTBaAaMH
U (pU3MYECKUMU WM IOPHIUYCCKHMHU JINIIAMH
NPYTUX TOCYAapCTB MyTEM yupexaeHus Mex-
JYHApOJIHOTO IIEHTpPA TI0 YPETYIUPOBAHUIO WH-
BecTUIIMOHHBIX criopoB (MIIYUC). Ilpu sTtom

! Bawmemonckas konsenyus 06 ype2yiuposaniiu uHeecmuytonHblX CnOpos Mevcdy 20CyOapemeamii u 2parcod-
Hamy opyaux cocyoapcme om 18 mapma 1965 e. http://docs.cntd.ru/document/1902243
Oguyuansueiii catim MedxcoyHapoOHo20 yeHmpa no ypez2yiuposaHuio UH8eCMUYUOHHbIX cnopos // https.//icsid.

worldbank.org.
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HU OJTHO TOCYJIapCTBO — YYaCTHUK BammHrron-
CKOM KOHBEHILIMU HE MPEAOCTaBISET TUILIOMA-
TUYECKOW 3alIUThl U HE MPEIbSIBISIET MEXIY-
HApOJHOTO MCKa B OTHOIICHUHU CIIOpa, KOTOPHIA
OHO U3 ero (hM3MYECKUX WU HOPUIUUYECKUX
JIUI] U Ipyro€e JI0roBapuBaroleecs rocyaapcTBo
COMIACWJIMCH MepeaTh WM Nepeaand Ha apou-
Tpak Ha OCHOBAaHUM BalIMHITOHCKOW KOHBEH-
LMY, KpOMe ciIyyasi, KOraa JIpyroe Takoe J10ro-
BapHBaroIIeecs TOCyIapcTBO He COOMIONAET MU
HE BBIMOJIHSAET apOUTPaKHOE PEIIECHUE, BbIHE-
CEHHOE T0 Takomy cropy (ct. 27 BammHrTos-
CKOMl KOHBeHIMM). Takum 0Opa3oM, 3HAUYCHHE
BammHrToHCKOl KOHBEHIIMM 3aKJIIOYaeTCsl B
TOM, YTO OHA CO3/1ajia yCJIOBHUS Ul yXoJa rocy-
JApCTB OT MPAKTUKHU peau3aliy UMH IpaBa Ha
JUTUIOMATUYECKYIO 3alIUTy CBOMX MHBECTOPOB
Y MO3BOJIMJIA MPEBPATUTH CIOPHI U3 MEXKIyHa-
POIHO-TIPABOBBIX B YacTHOMpaBoBkIe [ 1, c. 136].

Opucoukus MIIYUC, cornacHo crt. 25
BammHrToHCKOoil KOHBEHUHH, PacCIpOCTpaHs-
€TCsl Ha BCE MPaBOBBIE CIIOPHI, BO3HUKAIOIINE
HEMOCPEACTBEHHO M3 OTHOILIEHUH, CBSI3aHHBIX C
MHBECTULIUSAMU, MEXYy TOCYIapCTBOM — y4acT-
HUKOM BalmmHTTOHCKON KOHBEHIWHU (WJIH JIO-
ObIM YTIOJIHOMOYEHHBIM OPTaHOM TOCyIapcTBa,
0 KoTopoM coobrieHo rocynapctsoM MI[YHC)
U JIMIIOM JIPYTOTO rocyapcTBa — yuacTHHKA Ba-
IIMHITOHCKOM KOHBEHLIMU NPHU YCIOBUU HaJH-
Yusl TUCHbMEHHOI'O COIVIacHsl YYaCTHHKOB CITO-
pa o mepeaaye TaKoro cropa Juis pa3perieHus
MIYUC. Takum o00pa3om, AJiE TOTO YTOOBI
MIYUC 6bu1 KOMIETEHTHBIM paccMaTpHUBATh
MHBECTUILIMOHHBIN CIIOP, HEOOXOAMMO COOTBET-
CTBYIOIIlEE MUCHMEHHOE COIIacue yYaCTHUKOB
criopa — apoutpaxHoe coraiieHue. MexayHa-
POIHOE U HAIlMOHAJIbHOE MPAaBO MHOTHX CTpaH
MHUpa U MEXIyHapoAHas apOuTpakHas Mpak-
TUKa UIYT MO MyTH NPU3HAHUA COIVIALLIEHUS O
nepegaye cropa 3akJF04YeHHBIM B MHCbMEHHOM
dbopme, eciu OHO CONEPKUTCA B JIOKYMEHTE,
MOJITMCAaHHOM CTOPOHAMM, WM 3aKJIIOUEHO ITy-
TeM oOMeHa:

1) mucbmMamu, COOOIIEHUSMH T10 TeJIeTa-
my, Tenerpady WIM C HCIOJIb30BaHUEM HHBIX
CPEJICTB AJIEKTPOCBS3H, 00eCTIeunBaOIINX (HUK-
CaIMIO TAKOTO COTVIAIICHHUS;

2) UCKOBBIM 3asIBIEHUEM U OT3bIBOM Ha UCK,
B KOTOPBIX OFIHA M3 CTOPOH YTBEP)KIaeT O Ha-
JUYUU COIVIAIlIEHUs, a JIpyrasi IPOTUB 3TOTO HE
BO3paKaer. .

Tak, comtacHo n. 2 cr. I Hero-Mopkckoii

KOHBEHIIMM O MPHU3HAHUM U MPUBEJICHUH B UC-
MOJIHEHUE WMHOCTPAHHBIX apOUTPaKHBIX pe-
mweHni or 29 nexabps 1958 r. (manee — Heto-
Wopkckasi KOHBEHITUS)® TEPMHH «ITHChbMEHHOE
COTVIAIIEHHE» BKIII0YAeT apOUTPaX)HYIO OTOBOP-
Ky B JIOTOBOpE WM apOUTpakHOE COINIalleHHe,
MOJNUMCAaHHOE CTOPOHAMU WJIH COJIeprKalleecs B
oOMeHe MuchbMaMu WiTu Teserpammamiu. B coot-
BeTCTBHHM C 1. 2 cT. | EBponeiickoil KOHBEHIIUH
0 BHEIIHETOProBoM apoutpaxke (. Kenesa, 21
amnpenst 1961 1.)* repmuH «apOuTpakHOE cora-
meHue» 0003HaYaeT apOUTPaKHYIO OTOBOPKY B
MMMCbMEHHOM C/IeTIKE UITH OT/IeIbHOE apOUTpaxk-
HOE COIVIallleHUE, TMOJAMUCAHHOE CTOPOHAMHU
WM cofieprkalleecs B 0OMeHe MuchMaMu, TeJie-
rpaMMaMi WM B COOOMICHUSX IO TeJieTaiIy, a
B OTHOILIEHUSAX MEXAY rocyJapcTBaMHu, B KOTO-
PBIX HU OJIMH U3 3aKOHOB HE TpeOyeT MUChMEH-
HOU (popmMBI I apOUTPaKHOTO COTIIAIICHHUS,
— BCSIKO€ COTJIAIIeHHE, 3aK/II0YeHHOEe B (dopme,
pa3peneHHON ’TUMH 3aKOHAMH.

[Tomo6Hast HOpMa COAEPKUTCS W B CT. 9
3akona PK «O6 apOutpaxe»’: «ApOuTpaxk-
HOE COIVIallleHUE 3aKII0YaeTcs B MHUChMEHHOM
dbopme. ApOuTpakHOE COTVIAIICHHE CUUTACTCS
3aKJIIOYEHHBIM B MTUCbMEHHON (opMe, €CITH OHO
COZIEPKUTCS B BUJE apOUTPaKHOW OTOBOPKHU B
JOKYMEHTE, MOAMHMCAHHOM CTOpPOHaMH, JHO0
3aKJIIOYEHHBIM TyTeM OOMeHa MUChbMaMH, Te-
nerpaMmamu, TtenedoHorpaMMamH, (akcamu,
AJIEKTPOHHBIMU JOKYMEHTaMH WJIM WHBIMH J10-
KyMEHTaMH, ONPEIENISIOINMU CyObEKTOB U CO-
Jiep’KaHUE UX BOJIEU3bSIBICHHUS.

ApOuTpa)kHOe cOIVIallleHue TaKXKe CUh-
TaeTcs 3aKJIOYEHHBIM B MUCBMEHHOW (opme,
€CJIM OHO 3aKJII0YaeTCs MyTeM 0OMeHa HCKOBBIM
3asIBIICHUEM U OT3bIBOM Ha UCK, B KOTOPBIX O/IHA
U3 CTOPOH YTBEP)KIAET O HAIMYUU COTJIALICHHUS,
a Jpyrasi IpOTHUB 3TOTO HE BO3PaXKaeT.

Cchbuika B JOTOBOpPE Ha IOKYMEHT, COJIeprKa-
LU yCTIOBHE O Mepeiade cropa Ha pa3penieHue
apoutpaxa, sIBISIETCS apOUTPaKHBIM COTJIallIe-
HUEM TIPU YCIOBUH, YTO JIOTOBOP 3aKJIIOYEH B
MMCbMEHHOM (hopMe, U aHHas CChUIKA TaKOBa,
YTO JIeJIaeT apOUTpakHOE COIVIAIICHUE YaCThIO
JIOTOBOPAY.

Bonpoc o cnoco6ax JoCTHKEHUS COTIacust
MEX/1y CTOPOHAMU MOJHUMAJICS U MPU PACCMO-
TPEHUU MHBECTUIMOHHBIX crnopoB B MI[YUC.
Taxk, B nene Tradex Hellas S.A. v. Republic of
Albania (Case No. ARB/94/2) [IpaBuTenbCcTBO
AnGanuu ocmapusaino wopucaukiuo MIIYUC,

3 Konsenyus OOH 0 npusnanuu u npuedenu 6 UCoTHeHue UHOCMpanHbix apoumpasicuvix pewenuti (Hoio-Hopk,
10 wona 1958 2o00a) // hitp://www.newyorkconvention.org/russian.
Esponeiickas xonsenyus o snewnemopeosom apoumpasice Kenesa, 21 anpena 1961 2. // https://sccinstitute.com/

media/69151/euro_convention_on_arbitration_ru.pdf.

3axon Pecnybnuxu Kazaxcman om 8 anpens 2016 2o0a Ne 488-V « 06 apoumpasice» (¢ usmenenuamu u 0onoinme-
Husaymu no cocmosnuio na 21.01.2019 2.) // https://online.zakon.kz/document/?doc_id=35110250#pos=3,-106.
0 ICSID Review—F. oreign Investment Law Journal. 1999. Vol. 14. Ne 1. P. 197-249
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IIOCKOJIBKY HE OBbLIO MMCbMEHHOI'O COIVIAIIEHHUS
MEXy IPABUTEIILCTBOM AJIOaHUU M TPEUECKOM
xommnanueit Tradex Hellas S.A. o mepenaue cro-
pa 8 MIIYUC (B coorBeTcTBUU cO cT. 25(1) Ba-
ITUHITOHCKON KOHBEHIINH ).

B cBoem pemienuu apOUTpaxxHBIN Cya OT-
METHJI, YTO, BO-IIEPBbIX, BalllMHITOHCKasT KOH-
BeHIMA He TpeOyeT, 4ToObl coracue CTOPOH
ObUIO BBIPAKEHO B KaKOM-THOO OTIEIBHOM
JIOKyMeHTE. B0-BTOpBIX, BKJIIOUEHHUE B TEKCT
MEX1yHapOIHOIO0 JOTrOBOpAa WM aKTa Halu-
OHAJILHOTO 3aKOHO/ATEJIbCTBA TOJOXKEHUS O
xommnereHiuu MIUIYUC cBuaerenscTByeT o co-
IJJaCUM TOCY/lapcTBa Ha Iepenady BO3MOXKHBIX
ciopoB MIIYUC. Tem ne menee cyn MIIYUC
OTKa3aJl B CBOEM KOMIETEHIIMM, COCJIABIINUCH
Ha TO, 4TO MPOCKOA HAa PaCCMOTPEHHE CIOpa B
MIYUC noctynuia paHee BCTYIUIEHUS B CUITY
JIBYCTOPOHHETO MEXIyHapOIHOIO0 JOroBOpa
mexay Ipenmeit u AnbGanueit o MOOMPEHUH U
B3aMMHOM 3allUTEe HHBECTULHUW, 3aKPEIUISAIO-
miero komnereHnuro MIYUC. Hrak, ropuc-
qukius MIIYUC MoxeT ObITh OCHOBaHA Ha
JIBYCTOPOHHEM MEXIyYHAPOJHOM JIOTOBOpPE O
MOOLIPEHUH U 3aLUTE KalUTAJIOBIOKEHUN WIN
HAI[MOHAJbHOM 3aKOHOJATENIbCTBE, B KOTOPOM
COJIEPIKATCsl COOTBETCTBYIOLIME MOJI0KEeHU. 1
Ha 3T0 ccbutaics cyn MUIYUC u B apyrux ne-
nmax: Ceskoslovenska Obchodni Banka, A.S. v.
Slovak Republic (Case No. ARB/97/4)” u Asian
Agricultural Products Limited v. Republic of Sri
Lanka®.

®opmynupoBku o0 komnereHuuu MIIYHUC,
UCIIOJIb3yEMBbIE B AKTaX HALIMOHAJILHOTO 3aKOHO-
JlaTeNbCTBAa, pa3inuyHbl. Tak, IHBECTULIMOHHBII
kojiekc Yrauael 1991 1. (ct. 30) mpenycmarpu-
BaeT pa3pelleHue CIOPOB cOIacHO BammHr-
TOHCKOH KOHBEHIIMU TIyTeM apOUTpa)KHOTO
paccmotpenusi, Konekc o0 unBectunusx llen-
TpanbHOH Adpukanckoit PecnyOmmku 1988 1.
(ct. 30) — myTeM NPUMHUPUTENBHON MPOLENYPHI
WIn apOUTpaXHOTO paccMoTpenus, VHBecTH-
unoHHbIN konekc Kor-n’Uyapa 1984 1. (ct. 10)
— IOCPEACTBOM IPUMUPHUTENIBHON MHPOLETyphl
U apOUTPaXHOTO paccMoTpeHus, MHBecTuIm-
OHHBIN Kozekc Manarackapa 1989 r. (ct. 10) —
nyTeM apOUTPaXHOTO PacCMOTPEHHS, KOTOPO-
My JOJDKHA MPEAIIeCTBOBAaTh NIPUMHUPUTEIIbHAS
npotueaypa [2, c. 98].

Tem He meHee npocroe ynnomuHanue MILY-
NC B xauecTBe BO3MOXHOIO OpraHa Io paspe-
LIEHUIO CIIopa (Hapsiay ¢ HallMOHAJIbHBIM CYJIOM

%’ AzamammulK HcIHe az3amammeolk ic Heyp2izy KyKblebl

WJIM UHBIM apOUTPaKHBIM CyZOM) €llie HE O3Ha-
YaeT, 110 HallleMy MHEHHIO, COIVIacHs rocynap-
ctBa Ha komnereHuuro MIYUC. Ilpu nHanu-
quy B (DOPMYJIMPOBKE CIIOB, MPEAIIONIATAOIINX
3aKJIIOYEHUE COIVIALIEHUS MEXIY CTOPOHAMM
0 BbIOOpE KOMIIETEHTHOTO Cy/Aa, TOJOKEHHS
HAI[MOHAJILHOIO 3aKOHA HE CIEAYyeT CUuTaTh
OJHOCTOPOHHUM IPENJIOKEHUEM TOCY/apCTBa,
KOTOPOE MOXKET OBbITh NPUHATO MHBECTOPOM B
oHOCTOpOHHEM Topsike. [Toaromy HEeoOxomu-
MO TUIATENBHO MPOAHATU3UPOBATH (HOPMYIH-
POBKY HAIIMOHAJIBHOTO 3aKOHA, JIJIsl TOTO YTOOBI
ONpEAEINTh HAJTMUYKUE WIIN OTCYTCTBUE COITIACHS
rocy/apcTBa.

OO6patumcs, K npumepy, K cT. 296 Ilpennpu-
HUMATeIbCKOro Kojekca PecmyOmukm Kazax-
cran (ganee [1K PK)’. Ona ycranaBiuBaer, 4to
IIPY HEBO3MOXKHOCTHU PA3PELICHUS] UHBECTHULIM-
OHHBIX CIIOPOB IIyTEM IIEPErOBOPOB paspelie-
HUE CIIOPOB IPOU3BOJAUTCS B COOTBETCTBUU C
MEX/1yHapOIHbIMM JIOTOBOpAMHU U 3aKOHOJa-
TenbHBIMUA akTamu PecryOnukn Kazaxcran B
cynax Pecnyonuku Kazaxcran, a Takxke B apou-
Tpa)kax, OIPEENISIEMbIX CONNIALLIEHUEM CTOPOH.

VYKa3aHHOE MOJIOKEHHUE HE COJEp)KaT yIo-
munanne o MIIYUC, kak u o Apyrom KoH-
KPETHOM apOUTPa)KHOM CyJie, U HE TIOPOXKIAIOT
[I03TOMY, C Halllell TOYKU 3pPEHHUs, cOoIvlacue Io-
cyaapcTBa Ha paccMmotpenue ciopa MIIYUC.

CoBepiieHHo apyrasi (OpMyIHUpOBKa H3-
noxeHa B cT. 1120 CeBepoamMepuKaHCKOTO CO-
riameHus: 0 cBoOOMHOM Toprosie ot 17 aeka-
opst 1992 . (HADTA)'". Ona npemxycMarpuBaeT
IIPAaBO MHBECTOpA Ha MPEIbSABICHUE UCKA:

a) commacHo BammMHTTOHCKOW KOHBEHIIUU
B MIIYUC npu ycioBuu, 4To rocyaapcTBo-oT-
BETYMK UM TOCYAAapCTBO UCTIA SBISAIOTCS y4yacT-
HUKaMH BammmHATTOHCKON KOHBEHITHH;

6) cormacHo JlOMONHUTENBHBIM IPAaBUIAM
MIYUC (Additional Facility Rules of ICSID),
€CJIM TOCyJapCTBO-OTBETUUK WM TOCYIAapCTBO
KCTLA SIBJIAETCA YYACTHUKOM BallMHITOHCKOU
KOHBEHIINH;

B) COIMacHO ApOUTPaXHOMY pPETJIaMEHTY
IOHCUTPAJL

Hpyroit npumep. Coracho 1. 3 ct. 26 [lo-
roBopa K DHEPreTU4eCKON XapTUu rocy1apcTBO
— cropoHa JloroBopa naer cBoe 0e3yClOBHOE
comlacue Ha Iepejnady cropa B MEKIyHapo-
HBI apOUTpak WINM COIVIaCUTENbHBIM OpraH B
COOTBETCTBUHU C MOJOKEHUSMU 3TOM CTaTbH.
[Ipu 5TOM ecnu Kakou-1100 UHBECTOP MPEIIIO-

7 ICSID Review—Foreign Investment Law Journal. 1999. Vol. 14. Ne 1. P. 251-283; 2000. Vol. 15. Ne 2. P. 544-557.

8 1CSID Reports. Cambridge, 1997. Vol. 4. P. 246-251.

4 Ipeonpunumamenvcruii kooexc Pecnybonuxu Kazaxcman om 29 oxmsbps 2015 2ooa Ne 375-V 3PK // «Kasax-
cmanckas npagoay om 03.11.2015 2., Ne 210 (28086), «Eeemen Kazaxcmany 03.11.2015 ., Ne 210 (28688),; Beoo-

mocmu Iapnamenma PK 2015 e., Ne 20-111, cm. 112.

Legal Problems of International Economic Relations: 2002 Documents Supplement / Edited by J.H. Jackson,

W.J. Davey, A.O. Sykes. St. Paul, 2002. P. 512-734.
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YUTaeT MepeaarTh CIop Ha pa3pelieHre TaKUM
MyTeM, 3TOT UHBECTOP TaKXKe JaeT CBOE COIva-
cue B MUChbMEHHOU (hopMe Ha mepenady cropa
Ha pacCMOTpEHUE:

1) B MIIYUC;

2) eAVMHONMMYHOMY apOUTpy WK B apOu-
TpaxknbIi cyn ad hoc, yupexxaaemblii B COOTBET-
cTBUU ¢ ApOoutpaxusiM pernamentom FKOHCHU-
TPAJI; unn

3) Ha apOUTpaKHOE PACCMOTpPEHUE TIPH ap-
OUTpaKHOM HMHCTUTYTE MEXIYHApOAHON TOp-
roBoi nanarsl B CTOKIojabMe.

B ykazaHHBIX cily4asix, ¢ HaIlIel TOUYKH 3pe-
HUsl, OBLIIO JAHO COINIacue rocyaapcTna, Tpedy-
eMo€ MpaBHJIaMid BalIMHITOHCKON KOHBEHIIHH.
Oto moatBepxknaer aeno Waste Management,
Inc. v. United Mexican States (Case No.
ARB(AF)/98/2)"" u3 wmexmyHapoaHOi apOu-
TpaxHoil npaktuku MITYUC.

B Hem wMyHununmaneHoe oOpa3oBaHUE
Acapulco de Jubrez B MEKCHKAaHCKOM IIITaTe
Guerrero Bbigano koMnanuu Acaverde, mpuHai-
JeXaleil amepukaHckoil kopmoparnuu Waste
Management, Inc., ”HKOPIIOPUPOBAHHOM B IITa-
Te /lenaBap, KOHIIECCHIO HA YTHIIM3ALMIO OTXO-
noB. Mck k Mekcuke ObLT peabsaBieH B 1998 T
B CBSI3H C aHHYJIMPOBAHUEM JIUIICH3UH.

B cBoem pemeHun apOUTpaskHBIN CyI
MIIYUC ormerni, uto B cuity cT.1122 HADTA
rOCYAapCTBO BBIPA3WIIO COIVIACHE€ Ha PaccMo-
TpeHue MHBeCTULHOHHOro crnopa B MI[YUC.
OnHako WCTel HE B MOJHOW Mepe BBIMOIHHII
TpeboBanue cT. 1121 HADTA, B yacTHOCTH OH
HE BBIpa3WJ CBOE COIVIacHe B MOJHON Mepe Ha
apoutpaxx B MIUYUC B nuceMenHoil (opme
U HE OTKazaycs OT CBOETO MpaBa Ha 3allUTy B
UHBIX CyIEeOHBIX U apOUTPAKHBIX WHCTUTYTaX.
Ha sToM ocHOBaHMH OONBIIMHCTBOM TOJOCOB
apoutpaxusiii cyn MIYUC npuznan ceds He-
KOMITETEHTHBIM Pa3peiiarh CIop.

B apbutpakxHom cornamieHuu CTOPOHBI MO-
ryT u30parh B Ka4eCTBE KOMIIETEHTHOTO U CYJ
ad hoc — apbutpaxnslii cyn, oOpa3zyemblil amns
paspeleHuss KOHKPETHOTO OTIENILHOTO CIopa.
[Ipouenypa yupexxaeHuss MOJOOHOTO cyaa B
TOM cllydae, KOorjia CTOpPOHBI B TPETEHUCKOM 3a-
MUCHU HE IOTOBOPHIIUCH O Ha3HAYCHUH apOUTpa
(apOuTpoB) U HEe 0003HAYMIIM MECTO apOHTpa-
’Ka, TPeIyCMOTpeHa, B YaCTHOCTH, B M. 3 CT.
IV EBporneiickoii KOHBEHIIMM O BHEHIHETOPTO-
BoM apOutpaxel8, ApOUTpaKHOM pEriiaMeHTe
KOHCUTPAJI, ApbutpakHom pernameHte EB-
poreiickoit sxoHOMHYecKoi Komuccrun OOH'2,

K nmpumepy, poccuiickoe npeanpusrue 00-
parunoch B apOuTpakHbli cyn Poccuiickoii

®denepanuu ¢ UCKOM K (hpaHIly3CKOMY TOPTOBO-
My JOMY, UMEIoIIeMy (puimuan Ha TEPPUTOPHH
Poccuiickoit denepannu, 0 BO3MEIIEHUH YObIT-
koB. HecMOTpst Ha HEOHOKpATHBIE U3BEIICHHS,
HamnpaBlsieMble B MOPSIKE, MPETYyCMOTPEHHOM
MEXIyHApPOAHBIMU JIOTOBOPAMH, OTBETYHMK B
Cyl HEe SIBUJCS, HO MPEICTAaBUI MHUCHbMEHHOE
BO3paXKEHHE MPOTHB PACCMOTPEHUs JAenia B To-
CYZIapCTBEHHOM CYJI€, COCJIABIIUCH HA OTOBOPKY
B KOHTpakTe 00 apoutpaxe ad hoc (Ha crmyuait).

ApOUTpakHBIN Cy/ 3aKITIOUNI, YTO OH JOJ-
KEH OCTaBUTh HCK 0€3 pacCMOTPEHHs, €CIH
MMEETCSl COINIAllICHHE JIHI, YYacTBYIOIIMX B
Jene, o mepenaue JAHHOTO CIOpa Ha paspele-
HUE TPETEICKOro cya U BO3MOXXHOCTh O0pailie-
HUSL K TPETEWCKOMY Cydy HE yTpadeHa U €CIH
OTBETYMK, BO3PAKAIOUIUN MPOTUB PaccMOTpe-
HUS Jefla B apOUTpaXKHOM Cyze, He IMO3Hee
CBOETO MEPBOTO 3asBICHUS 110 CYIIECTBY CIOpa
3asiBUT XOJIaTaiiCTBO O mepefaye cropa Ha pas-
pelieHre Tpereickoro cyna. B nannom ciydae
CTOPOHBI HE yTPaTHJId BO3MOXXHOCTH OOpariie-
Hus B apoutpax ad hoc. [Toatomy apoutpax-
HblIi cyn Poccuiickoii denepannu npusHai ceodst
HEKOMITETEHTHBIM pacCMaTPUBATh IaHHBIH CIIOP
MEKIy CTOpOHaMu ',

Bmecte ¢ Tem Hanuuue apOUTPaX]KHOTO CO-
IJallleHus] elle He O3HayaeT OeCIOBOPOTHBIM
0TKa3 CTOPOH O Mepejade Cropa B UHOW Cy..
OHO MOXeT OBITh M3MEHEHO MO COIIAIICHUIO
CTOPOH, B TOM YHCIIE TTyTeM, KOTJia OIHa CTOPO-
Ha oOpalaercs B 3TOT HHOH CyJ, a Ipyras CTo-
pOHA HE BO3Pa)KaeT MPOTUB ITOTO.

B Mex1yHapoIHOM M HAIIHOHATIBHOM MpaBe
MHOTHX CTpaH apOWTpakHasi OrOBOpPKa CUUTa-
€TCsl aBTOHOMHOM OT JIOTOBOpa, B KOTOPOM OHa
COIEPKUTCS. ITO 03HAYAET, YTO MPU3HAHUE HE-
JEHCTBUTENBHBIM JJOTOBOPA HE BIICUET 32 COOOM
HECHCTBUTEIHLHOCTh COTJIALICHHS O Tepeaade
criopa. /laHHO€ OJIOKEHHE TIOJICKUT, C Hallleh
TOYKU 3pEHUs, yTouHeHuto. [leno B Tom, 4TO
OHO CITPaBEAJIUBO JIUIIb B OTHOIIEHUU OCHOBA-
HUH, KOTOPBIC BIUSIOT HA HEACHCTBUTEIHLHOCTD
JIOTOBOPA, a HE apOUTPaKHON OTOBOPKH.

JTO Te, KOTOPBIE MOTYT OBITH CBS3aHBI C TO-
pokamu Gopmbl UK coaepxkanus. K mpumepy,
I'paxxnanckuit kogexc PecmyOmuku Kaszaxcran
(manee —I'K PK)'* 1 iHbIE 3aKOHBI B psiJie CITyYacB
TpeOyroT coONoeHNEe MUChbMEHHON HOTapuab-
HOU (hopMBbI caenku. B mpoTuBHOM citydyae oHa
sBisieTcst HeaercTBuTeapHOM (cT. 158 'K PK).

Bmecte ¢ TeM ecTb OCHOBaHHS, KOTOPbIE
JOJDKHBI TIOPOXKJIaTh OJHOBPEMEHHO HEeH-
CTBUTEIILHOCTh KaK JIOTOBOPA, TaK M COAEpKa-
mieiicst B HeM apOutpakHoi oroBopku. K HuM

I 1CSID Review—Foreign Investment Law Journal. 2000. Vol. 15. Ne 1. P. 214-240.

12 Beoomocmu Bepxosnozo Cosema CCCP. 1964. Ne 44. Cm. 485.

! Onexmponnwiti pecypc] [Cnpasounas npasosas cucmema «l apanmy 31.08.20006].

4 padicoanckuti kooexc Pecnyonuxu Kazaxcman (Obwas uacme) om 27 oexabps 1994 2o0a // Bedomocmu Bep-
xosroeo Cosema Pecnyonuxu Kazaxcman, 1994 2., N 23-24 (npunosicenue).
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cJielyeT OTHECTH T€, KOTOPhIE CBSA3aHbI C MOPO-
KaMU B CyObEKTHOM COCTaBE M BOJH B CJIEJIKE
(ct. 159 TK PK).

[TonsiTHO, K IpUMeEpY, YTO €CIIH JIULIO ObLIO
MIPU3HAHO HEJIEeCIOCOOHBIM, OHO HE MOIJIO 3a-
KIIFOYUTH JIFOOYIO CHENKY (Kak JOTOBOpP, TaK H
apOUTpaXHOE COTIANICHUE) U TIOPOJIUTH KaKHU-
e-Tn00 IOpUANYECKHE MOCIENCTBUSA. XOJ Ha-
IIMX paccyXIeHUH 11e1eco00pa3Ho NOAKPENHTh
u nonoxxkenuem cT. 161 I'K PK, kotopas rmacur:
«HeneiicTBUTENbHOCTD YaCTH CIEJIKU HE BIICYET
3a coO0Ol HENEHCTBUTEILHOCTH TMPOYHX €€ Ya-
CTel, eCIM MOXKHO MPEATONIOKUTh, YTO CHENKa
Obl1a ObI coBeplieHa M 0€3 BKIIIOYCHHS HENeH-
CTBUTEJIHHOM €€ YacTh».

HMMeHHO M3 3THX NPEACTaBJICHUH, IO Ha-
meMy MHeHUIo, ucxoauT Hero-Mopkckas koH-
BEHIIMA, KOTOpas B MOMM. «a» M. 1 ¢t. V ycra-
HaBJIMBAET CJIEAYIOIIUE OCHOBAHUSA B OTKa3e B
MPU3HAHUY U IPUBEICHUH B UCIIOJIHEHUE apOu-
TPaKHOTO PELICHHUS:

1) cTopoHBI B apOUTPa)KHOM COTJIAIICHUH
ObUIM 1O MPUMEHUMOMY K HHM 3aKOHY B Ka-
KOM-TH00 Mepe HeJeeCIoCOOHbI;

2) apOuTpakHoe cornanieHue (BKIoUas
apOUTPaXHYIO OTOBOPKY) HEIEWCTBUTEIIBHO T10
3aKOHY, KOTOpPOMY CTOPOHBI 3TO COTJIAlIeHHE
MOJYUHUIIN, a TIPU OTCYTCTBUHU TaKOTO YyKasa-
HUSl — 110 3aKOHY CTpPaHbI, TA€ pelieHue ObLIo
BBIHECEHO.

B ropuanueckoii Hayke HE HAIeNl €UHOTO
MOHMMAaHHUS BOIPOC O MPaBOBOM Npupone ap-
OUTPaXKHOTO COMNIAILIEHUS, & UMEHHO: SBIISETCS
JIM OHO MHCTUTYTOM MaTepuajbHOTO WU Ipo-
neccyanpHoro mpasa. Ilo-pazHoMmy pemraercs
BOIPOC U B apOUTPaKHOU MPAKTHKE.

Tak, poccuiickas opraHuzanus MOpeIbs-
BWJIA UCK K OEIBIHIICKONM (pUpMe O B3BICKAHUH

%‘ AzamammulK HcIHe az3amammeolk ic Heyp2izy KyKblebl

CTOMMOCTH TOCTaBJIEHHOTO ToBapa. MexyHa-
POIIHBIN KOMMEpPYECKH apOUTPakHBIN CyJl TIPH
ToproBo-npoMmslIlIeHHOW nanare Poccuiickoii
®denepanyy MpU3HAT 3aKIOYEHHBIA CTOPOHA-
MU KOHTPAaKT HeIEeHCTBUTENIBbHBIM H3-3a Hapy-
meHui TpeboBanuii 3akonomarenbcTBa CCCP
0 TIOpSAJIKE MOANKUCAHUS BHEIIHETOPTOBBIX Cle-
JIOK. B CBsI3UM ¢ 3TUM BO3HHUK BOIIPOC O JEHUCTBU-
TEJIBHOCTU COJIEP)KABILEHCS B 3TOM KOHTPAKTe
apbutpaxxnoit oroBopku. Cya mocuuTai, dYTo
apOuTpa)kHasi OroBOpKa MO CBOEW HOpUInyYe-
CKOM MPUPOJE SABISAETCS OTIMYHON OT BHEIIIHE-
TOPrOBOIl CAENKHU M HA HEe HE pacrpocTpaHs-
€TCsl MOPSANOK MOJMMCAHHS BHEIIHETOPTOBBIX
caenok. IIpu sTom apbutpakHoe corianieHue
(apOuTpaxkHasi OTOBOpKa) SIBJISIETCS MPOIIECCY-
aJbHBIM JIOTOBOPOM, HE3aBUCHMBIM OT MaTe-
pHAIBHO-TIPABOBOTO JOTOBOPA, B KOTOPBI OHO
BKJTIOYEHO.

C 5TuUM BBIBOJIOM TPYIHO cornacuthbes. To,
YTO apOUTpa)kHasi OTOBOPKA SIBJSIETCS] aBTOHOM-
HOM OT camMoro 0roBopa (4To 3aKperieHo KakK B
MEXIyHapOJHOM, TaK U B HALIMOHAJILHOM IPpaBe
MHOTHX TOCYHapcCTB, BKJIo4ass U Poccuiickyro
@enepannio), eile He 03HAYaAET, YTO OHA Mpe-
CTaBJISIET TMpoIlecCyalbHbI m0r0BOp. Heobxo-
JIMa 3/1eCh JOTIOJIHUTEIbHAST apryMeHTaIHsl.

[Ipu wuccrnenoBaHWM NAaHHOTO BOIpOCA, C
Halle TOYKH 3pEeHHs, CleyeT 0OpaTUTh BHU-
MaHUE€ Ha TO, 4TO apOUTpa’kHOE COINIalICHHEe
MOTYUHSIETCSI 3aKOHY, KOTOPBIN CTOPOHBI U30pa-
JIU B CUJIy aBTOHOMUHU BOJIM CTOPOH, a TPHU €ro
OTCYTCTBHH — 10 3aKOHY CTpaHbl, I7ie pelIeHne
OBLIIO BEIHECEHO.

A 3TO XapakTepHO JUIIb JJISl MaTepHalib-
HO-TIPaBOBBIX J10oroBopoB. IIpoueccyanbHbie
OTHOILIEHUSI TTOJOOHOTO HE JIOMYCKAIOT U PEry-
JTUPYIOTCS TOIBKO lex fori.
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CYI MOIIA: BOITPOCBI TEOPUH U TPAKTUKU

Mopo3 Cretiana IlaBjioBHa
Jlexan Bvicwetl wixonvl npasa « Odinemy Kacnutickoeo odwecmaenno2o ynugepcumema,
O00KMOop 10pududeckux Hayx, npogpeccop, . Aimamol, Pecnyonuxa Kazaxcman

Knroueswvie cnosa: Mesxcoynapoonwiii punarncossiti yenmp «Acmanay (M®ILA), cyo MDI]A,
auenuiickoe npaeo, cyoedHblil npeyeoeHmn.

Annomayusn. 1100 seudoii uoeu cozoanus M®DILA na onvime 8edyujux Mupo8vlx UHAHCOBbIX
YEeHmMpOo8 ObLl YCMAHOBIEeH 0COObLIL NPABOBOTL PENHCUM Ol BCEX €20 YUACMHUKOS.

Bo enasy yena dvinia nocmasnena pazpabomka npo3padHoll, NOHAMHOU U NPeoCcKazyemoul Cu-
cmembl NPABONPUMEHEHUs!, MeX OCHOB, Ha KOMOPbIX 6Ce YUACMHUKU PbIHKA CMPOM C80e 008epue
K MOMY UU UHOMY (DPUHAHCOBOMY YEHMP).

3a ocHogy cucmemvl OvlIa 8351MA AHIOCAKCOHCKASL CUCMEMA NPABd, 8 MOM YUCLe NpeyedeHn -
Hasi, KOMopasi, N0 MHEHUI0 DOTLUUHCIBA MEHCOYHAPOOHBIX YUACTHUKOS (PUHAHCOB020 PHIHKA, 516-
Jislemcest Haubonee npedcKazyemoll U NOHAMHOU, Ymo, 8 C80H 0Yepedb, NO360MUM CYUeCMBEHHO
NOOHSIMb YPOBEHb 008epUsi CO CMOPOHbL NOMEHYUATLHBIX YUACMHUKOS U CHUZUMb AOMUHUCTIPA-
MmusHvle U uHble bapvepsl 01 UX 6X00Ad HA PHIHOK.

Meswcoynapoonulii cmanoapm npasa Oondxcen obecneyums noiHoyeHnoe pazeumue MDI]A
KAK KOHKYPEHMOCHOCOOH020 MENCOYHAPOOHO20 YeHMPA, KOMOPblll CHOCOOEH U OONNCeH AKMUG-
HO npusiexams UHOCMPAHHBIX UHBECMOPO8. DMom CmMaHoapm OCHOBLLEAENCsl HA COOCMEEHHOM
npasee M®L[A, komopwiili 6 c8010 0uepedb co30a6aicss HA 6a3e HOPM U NPUHYUNOE AHSTULICKO2O
npaea u pacnpocmpansemcs Ha meppumopuu M®IL[A u npumensiemcs npu paspeuwienuu Cnopos
e2o yuacmuukoe. Ilpu e2o pazpabomke bl yumer onvim Hauboee KPYNHolX U YCHEeUuHbIX Medic-
OYHAPOOHBIX (PUHAHCOBBIX YEeHMPO8, 8 MAKUX 20podax, kak Jlonoon, Huto-Hopxk, [onkone, Cun-
eanyp, Toponmo, Yukazo u Cuomneil, 8 Komopvix n0OOOHbIL CIMAHOAPM YCHEWHO pa3pabomat u
eHeopeH. Meosicoynapoonuiii ¢hunarncossiil yeump eopooa yoau (DIFC) sensem coboti 00un us
ApUAUUUX NPUMEPO8 HEOPEHUS U PACNPOCMPAHEHUEe AHSTULCKO20 NPAsa, U SMOm ONbim MOICEm
ObIMb yCnewHo npumenen npu paspabomie ananocuunou cucmemol 6 MOI[A.

3awuma npas eécex yuacmnuxoe M®DI]A ocrosvisaemcsi Ha He3A8UCUMOM CYOe, 8 KOMOPOM
npasocyoue O0NNCHO OCYWeCMEIAMbCs HA AHSTUNICKOM S3bIKe ¢ NPUGiedeHuemM 8blCOKOKEANUPDU-
YUPOBAHHBIX UHOCMPAHHBIX CYOEUl C B03MONCHOCIBIO NPUMEHEHUS NPeYyedeHmOo8, 8KII0YAs npeye-
Oenmol Anenuu, ¥Y216ca u OCmanbHblx Cmpan 00uje2o (AHe10CaKCOHCKOU CUCTeMbl) NPasd.

AXKO COTbBI: TEOPUA ’KIOHE ITPAKTUKA MOCEJIEJIEPI

Mopo3 Ceetiana IlaBjoBHa
«O0inem» JKozapul KyKviK mekmediniy dekanvly Kacnuil K02amOvlK YHUGEPCUMEMIHIY,
3aH LUILIMOAPLIHLIY 00KmMopul, npogeccop,; Armamel K., Kazaxcmarn Pecnybnuxacwoi

Tyiiin co30ep: «Acmanay xanvikapanvik Kapacol opmanvizel (AXKO), XKO comul, azvli-
WIbIH KYKbI&bl, COM Npeye0eHmi.

Annomayusn. XPO Kypy u0esacvlHblH ascblHOA HcemeKuli 21eMOIK Kapotcbl OpmaniblKmAapblHblY
madicipubecinoe oHbly OAPIbIK KAMbICYUbLIAPLL YULIH epeKuie KYKbIKIMbIK PeHCUM OPHAMBLIOBL.

bacmur 6ypviiuma awvlk, mycinikmi scane 60nHcamobl KYKblK KOLOAHY HCYUeCiH, HapblIKmbly
OapnvlK Kamulcyuwbliapsl KaHoai 0a OIip Kapicvl OpmanbleblHa 63IHIH CeHIMIH KYpatmvlH He2is-
0epoi azipney KoublliObL.

Kytlieniy Hezci3iHe Kapi#Cbl HAPBIRLIHGIY XAILIKAPATLIK KAMbICYULLLIAPLIHLIY KONULLICIHIY
niKipinute, ey 00AHCaAMObL HCoHe MYCIHIKMI OOIbIN MAOLLIAMbIH NpeyeOeHMmIK KYKblK HCyueci
ANbIHOBL Ol 63 Ke3e2inoe aneyemmi KamvlCyUbLIap mapanbiHan CeHiM OeHeeliin aumapibikmat
Kemepyee dcane o1apOobly HAPLIKKA KIpYI YUiH aKIMWINIK JHcoHe o32e e Kedepeinepoi azaumyza
MYMKIHOIK Oepei.

Xanvikapanvig kyxwix cmanoapmel AXKO-noiy wemenoix unsecmopnaposi bencenoi mapmyea
Kabinemmi dcone muicmi Oacexeze Kabiiemmi XaivlKapaivlk Opmanslk peminoe moavlKKaHowvl 0d-
MybiH Kammamacwslz emyi muic. byn cmandoapm AXKO-uwiy 63 KyKblebina Hezizoeneodi, ol 63 Ke-
3e2iH0e agblIUbIH KYKbI&bIHbIY HOPMALApPbl MeH Kauoammapsl He2izinoe Kypuliovl sxcane AXKO
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aymagvblHoa mapamoliaobl HCIHEe OHbIH KAMbICYULbIIAPLIHbIY OAYIaAPbIH Wieuly Ke3iHoe KOlOaHbl-
naovl. Ouwl a3ipney kezinoe Jlonoon, Hvrwo-Hopk, 'onkone, Cuneanyp, Topoumo, Yuxaeo scone
Cuomneii cuaxmoi Kananapoa aHaYpivlM ipi HCaHe Mmadblcmbl XATbIKAPATILIK KAPHCHL OPMATbIKMA-
PbIHLIE maXcipubeci eckepinoi, o1apoa 0CblHOAl CMaHOapm mabwblcmbl 23IPIEHEEH HCIHE eHI3L-
een. Jlybaul xanacvlnvly xanvikapanvlk Kapoicol opmanviesvl (DIFC) agviiuibii KYKbl2blH eHei3y MeH
mapamyobvly ey HCAPKbIH MblCALOAPbIHbIY 0Ipi 601N MAabbLIAObL Jicane Oy madcipube AXKO-oa
YKcac Jcytieni azipney Kezinoe caommi KOa1OAHbLLYbl MYMKIH.

AXKO-nviy 6apnvix KamulCyubliapulHbly KYKbIKMAPuIH Kopeay Anenus, Yanec npeyedenm-
MepiH JHCIHe HCAANbl KYKbIKMbIY 06acKa 0a (AH2I0CAKCOHObIK JCylie) enoepiniy npeyedeHmmepin
Koca anzanoa, npeyedeHmmepoi KOI0AHY MYMKIHOIZIMeH dHcoapol OIikmi wemenoixk cyobsiapovl
mapma omuipwin, Com mepeinici agblublH MINIHOEe JHCy3e2e ACbIPLLIYbL MUIC MAYeNci3 COmKa He-
2eizoeneoi.

MFC COURT: ISSUES OF THEORY AND PRACTICE

Moroz Svetlana Pavlovna
Dean of Adilet Law School Caspian public University,
doctor of law, Professor, Almaty, Republic of Kazakhstan

Keywords: international financial center «Astana» (MFA), MFC court, English law, judicial
precedent.

Abstract. Under the auspices of the idea of creating an MFC based on the experience of the
world’s leading financial centers, a special legal regime was established for all its participants.

The main goal was to develop a transparent, understandable and predictable system of law
enforcement, the basis on which all market participants build their trust in a particular financial
center.

The system was based on the Anglo-Saxon system of law, including the case law, which, according
to most international financial market participants, is the most predictable and understandable,
which, in turn, will significantly increase the level of confidence on the part of potential participants
and reduce administrative and other barriers to their entry into the market.

The international standard of law should ensure the full development of the AIFC as a competitive
international center that can and should actively attract foreign investors. This standard is based
on THE AIFC's own law, which in turn was created on the basis of the rules and principles of
English law and is distributed on the territory of the AIFC and is used in resolving disputes of its
participants. Its development took into account the experience of the largest and most successful
international financial centers in cities such as London, new York, Hong Kong, Singapore, Toronto,
Chicago and Sydney, where such a standard has been successfully developed and implemented.
The international financial center of Dubai (DIFC) is one of the most striking examples of the
introduction and dissemination of English law, and this experience can be successfully applied in
the development of a similar system in the AIFC.

The protection of the rights of all AIFC participants is based on an independent court where
Justice must be administered in English with the involvement of highly qualified foreign judges with
the possibility of applying precedents, including those of England, Wales and other countries of the
common (Anglo-Saxon) law.

B nexabpe 2015 ronma Ilpesunent Pecmy-
omukun Kaszaxcrama Hypcyntan HaszapOaes
noanucan KoHCcTuTyunoHHbIN 3akoH «O Mex-
JTyHapoTHOM (DMHAHCOBOM IIEHTpe «AcTaHay
(M®DIIA)'.

MexnyHaponHblii  (DMHAHCOBBIA  IIEHTP
«Actanay (MOLIA) — 310 hrHaHCOBBIN Xab AMs
ctpan llentpanpHoii A3uu, pecrnyOonuk 3akaB-
ka3ps, EADC, cTpan bamxnero Bocroka, Tep-

putopuu 3anagHoro Kuras, MoHronuu u cTpan
EBporsr.

Lenwro cozpanus M®DIIA sBaseTcs coaeii-
CTBHE POCTY HECBIPHEBOTO CEKTOPa SKOHOMUKHU
CTpaHbl, & UIMEHHO pa3BUTHE PbIHKA KaluTajia
— BBIIIYCK TOCYIApCTBEHHBIX LIEHHBIX Oymar u
aKIUI YaCTHBINA U KBa3UTOCYJapCTBEHHBIX KOM-
nanuii B pamkax SPO (Standingpaymentorder)
u IPO (InitialPublicOffering), ynpaBnenue ax-

! Konemumyyuonnwiii 3axon Pecnyonuxu Kazaxcman om 7 0exabps 2015 2ooa Ne 438-V 3PK O Meocoynapoo-
Hom puHancosom yenmpe «Acmanay // «Kazaxcmanckasa npasday om 09.12.2015 e., Ne 236 (28112); «Ezemen Ka-
saxemany 09.12.2015 snc., Ne 236 (28714); Beoomocmu Ilapnamenma PK 2015 2., Ne 24, cm. 175; Dmanounuiil KoH-
mponvusiti 6auk HIIA PK 6 sanekmponrom eude om 15.09.2016.
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THUBaMU (K IpUMeEpPY, IEHCUOHHBIMU KalUTaJIOB-
JIO)KEHUSIMH) ¥ COZICIICTBHE B IPUBIICUEHUH (DU~
HAHCHPOBAHUS.

OcHoBo#t s co3nanust 6a3sl MDIIA Obuta
BbIOpaHa Mozens puHaHCcOBoOro 1eHTpa [lybGaii
(manee — «DIFCy»). OnbiT [lybast Obut B3sT 32
OCHOBY, IIOTOMY YTO CTPyKTypa 3koHOMUKH Ka-
3axcraHa 1 OAD B 11€7I0M cx0a — 3TO 00JIbILIOE
KOJIMYECTBO JICHET, OCTYNAKIIMX OT MPOJAXH
HEePTH, U HEOOXOJUMOCTh JIUBEPCUUKAIIIH
3a CU€T CO37aHMsI HOBBIX MCTOYHHMKOB JI0XOAA.
Jpyroii Npu4nHON U3y4EeHUs MEKIYHAPOLHOTO
OIBITA CTAJIO TO, YTO Ha CYIIECTBYIOLIEH HHCTH-
TYLIMOHAJIbHOM 0a3e IeHTp ObLIO ObI CTPOUTH
CIIO)KHEE: MEXIYHapOIHbIM HHBECTOpaM IO-
pas3no Oosee MOHATHBI, K IPUMEPY, TPUHIUITBI
palboThl aHIIMIICKOTO MpaBa, OHU MPUBBIKIN B
HUX paboTaTh, TaKk Kak JIOHIOH Ha MPOTSHKEHUH
MHUHHMYM CTOJIETUSI ObUI OCHOBHBIM (PMHAHCO-
BBIM LICHTPOM B MUDE.

Kax ormerun perucrparop Cyna MOLIA n
MexayHapoaHoro apoutpaxsoro nentpa Kpu-
cropep Kommbenn-Xont: «Kazaxcran nepBeiM
u3 cTpad EBpa3uiickoro KOHTMHEHTA BHEAPSET
3Ty CUCTEMY, [IOTOMY YTO OCO3HAET HACKOJIBKO
9TO Ba)KHO JJII MHOTMX MEXAYHapOIHBIX IIIO-
OanbHBIX KOMIAHWN, KOTOpPbIE XOTAT oOe3oma-
CUTb CBOU MHBeCTULIMU. OTPOMHOE KOJIMYECTBO
KOHTPAKTOB 3aKJIIOYAE€TCSl HA OCHOBE aHIVIMii-
CKOTo O0ILIero mnpasa, Tak Kak OHO rapaHTHPYeT
JIOBEpUE U IOCJIEN0BATEIbHOCTb, & TaKXKE XO-
pOIIO M3BECTHO MO BceMy Mupy. Iloatomy mel
HazeeMcsl, uTo BHeapenue npasa MDIIA, ocHo-
BAaHHOI'O HAa NPUHLHUIIAX, HOPMaX, IIpeLeJeHTaxX
npaBa AHIIMK U Y3Ibca, (PYHKIIMOHUPOBAHHUE
cyra u MexayHapoJHOro apOUTPasKkHOTO LIEH-
Tpa B MOLIA npuBeseT K yBEITUUYEHUIO IIPUTOKA
MHOCTpaHHbIX nHBecTUIMH B Kazaxcran» [1].

[Ipao M®IIA opueHTHUpYETCS HAa IPHUH-
LIMIIbI, HOPMBI U IIPELEAEHTHI IpaBa AHIVIMU U
Vanabpca U cTaHAAPTHl BEAYLIMX MHUPOBBIX (H-
HAHCOBBIX LEHTPOB. OQUIMATBHBIM S3BIKOM
IleHnTpa ABIACTCA aHINIMNUCKUM A3BIK. Jlenompo-
M3BOZICTBO U CYIOIPOU3BOACTBO BEYTCs HA aH-
IIMMCKOM s13bIKE. Bee crenku 3akimrouaroTcs Ha
AHIVINKCKOM SI3BIKE.

[Tpu MOIIA co3nan (puHAHCOBBIN CyJ1, IPU-
MEHSIOIUI HOPMBI M IPUHLIUIIBI aHIJIMHCKOTO
npasa. B 3ToM 1 ecTb €ro 0co6eHHOCTh, TOTOMY
yro B Kaszaxcrane neiicTByeT poMaHO-repMaH-
CKasl IpaBOBasl CUCTEMA.
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